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1         SUPERIOR COURT OF THE STATE OF CALIFORNIA
2              FOR THE COUNTY OF LOS ANGELES
3
4      DEPARTMENT 10  HON. WILLIAM F. HIGHBERGER, JUDGE
5 SANTA BARBARA CHANNELKEEPER,       )

                                   )
6                PLAINTIFF,          )

                                   )
7    VS.                             ) CASE NO.

                                   ) 19STCP01176
8 STATE WATER RESOURCES CONTROL      )

BOARD, ET AL.,                     )
9                                    )

               DEFENDANTS.         )
10 ___________________________________)
11
12
13           REPORTER'S TRANSCRIPT OF PROCEEDINGS
14                     NOVEMBER 1, 2019
15  APPEARANCES:
16  FOR THE PETITIONER:
17                     COOPER & LEWAND-MARTIN, INC.

                    BY:  DANIEL COOPER, ESQ.
18                     1004 O'REILLY AVENUE

                    SAN FRANCISCO, CALIFORNIA 94129
19                     415.360.2962

                    DANIEL@COOPERLEWAND-MARTIN.COM
20

 FOR THE CROSS-DEFENDANTS BENTLEY FAMILY LIMITED
21  PARTNERSHIP; AGR BREEDING, INCORPORATED:
22                     ALSTON & BIRD

                    BY:  CLYNTON NAMUO, ESQ.
23                     333 SOUTH HOPE STREET

                    16TH FLOOR
24                     LOS ANGELES, CALIFORNIA 90071

                    213.576.2671
25                     CLYNTON.NAMUO@ALSTON.COM
26

                    AURORA BOWSER, CSR NO. 12801,
27                     OFFICIAL REPORTER PRO TEMPORE
28
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1  APPEARANCES CONTINUED:
2  FOR THE DEFENDANT CITY OF SAN BUENAVENTURA:
3                     BEST BEST & KRIEGER LLP

                    BY:  GENE TANAKA, ESQ.
4                     2001 NORTH MAIN STREET

                    SUITE 390
5                     WALNUT CREEK, CALIFORNIA 94596

                    925.977.3300
6                     GENE.TANAKA@BBKLAW.COM
7                     BEST, BEST & KRIEGER LLP

                    BY:  SHAWN D. HAGERTY, ESQ.
8                     655 WEST BROADWAY

                    15TH FLOOR
9                     SAN DIEGO, CALIFORNIA 92101

                    619.525.1300
10                     SHAWN.HAGERTY@BBKLAW.COM
11  FOR THE CROSS-DEFENDANT THE WOOD-CLAEYSSENS FOUNDATION,

 TAYLOR RANCH:
12

                    BROWNSTEIN HYATT FARBER SCHRECK
13                     BY:  SCOTT S. SLATER, ESQ.

                    BY:  BRADLEY J. HERREMA, ESQ.
14                     2049 CENTURY PARK EAST

                    SUITE 3550
15                     LOS ANGELES, CALIFORNIA 90067

                    310.500.4600
16                     BHERREMA@BHFS.COM

                    SSLATER@BHFS.COM
17

 FOR THE CROSS-DEFENDANT RANCHO MATILIJA MUTUAL WATER
18  COMPANY:
19                     FERGUSON CASE ORR PATERSON LLP

                    BY:  NEAL P. MAGUIRE, ESQ.
20                     (APPEARED VIA COURT CALL)

                    1050 KIMBALL ROAD
21                     VENTURA, CALIFORNIA 93004

                    805.659.6800
22                     NMAGUIRE@FCOPLAW.COM
23  FOR THE CROSS-DEFENDANT VENTURA COUNTY WATERSHED

 PROTECTION DISTRICT:
24

                    HANSON BRIDGETT LLP
25                     BY:  NATHAN METCALF, ESQ.

                    (APPEARED VIA COURT CALL)
26                     425 MARKET STREET

                    26TH FLOOR
27                     SAN FRANCISCO, CALIFORNIA 94105

                    415.777.3200
28                     NMETCALF@HANSONBRIDGETT.COM
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1  APPEARANCES CONTINUED:
2  FOR THE CROSS-DEFENDANTS VENTURA RIVER WATER DISTRICT

 AND MEINERS OAKS WATER DISTRICT:
3

                    HERUM CRABTREE SUNTAG
4                     BY:  JEANNE M. ZOLEZZI, ESQ.

                    (APPEARED VIA COURT CALL)
5                     5757 PACIFIC AVENUE

                    SUITE 222
6                     STOCKTON, CALIFORNIA 95207

                    209.472.7700
7                     JZOLEZZI@HERUMCRABTREE.COM
8  FOR THE CROSS-DEFENDANT ST. JOSEPH'S ASSOCIATES OF

 OJAI:
9

                    LAGERLOF SENECAL GOSNEY & KRUSE LLP
10                     BY:  ELSA SHAM, ESQ.

                    (APPEARED VIA COURT CALL)
11                     301 NORTH LAKE AVENUE

                    10TH FLOOR
12                     PASADENA, CALIFORNIA 91101

                    626.793.9400
13                     ESHAM@LAGERLOF.COM
14  FOR THE CROSS-DEFENDANTS ERNEST FORD & TICO MUTUAL

 WATER CO.:
15

                    LOWTHORP RICHARDS MCMILLAN
16                     MILLER & TEMPLEMAN

                    BY:  CRISTIAN R. ARRIETA, ESQ.
17                     (APPEARED VIA COURT CALL)

                    300 E ESPLANADE DRIVE
18                     SUITE 850

                    OXNARD, CALIFORNIA 93036
19                     805.981.8555

                    CARRIETA@LRMMT.COM
20

 FOR THE CROSS-DEFENDANTS FRIEND'S RANCH, TOPA TOPA
21  RANCH, DAVIS RANCH, FINCH RANCH AND THATCHER SCHOOL:
22                     MUSICK PEELER & GARRETT LLP

                    BY:  GREGORY J. PATTERSON, ESQ.
23                     (APPEARED VIA COURT CALL)

                    2801 TOWNSGATE ROAD
24                     SUITE 200

                    WESTLAKE VILLAGE, CALIFORNIA 91361
25                     805.418.3103

                    G.PATTERSON@MPGLAW.COM
26
27
28
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1  APPEARANCES CONTINUED:
2  FOR THE CROSS-DEFENDANT DR. ROBIN BERNHOFT:
3                     PACIFIC LEGAL FOUNDATION

                    BY:  ANTHONY L. FRANCOIS, ESQ.
4                     (APPEARED VIA COURT CALL)

                    930 G. STREET
5                     SACRAMENTO, CALIFORNIA 95814

                    916.419.7111
6                     AFRANCOIS@PACIFICLEGAL.ORG
7  FOR THE CROSS-DEFENDANT CASITAS MUNICIPAL WATER

 DISTRICT:
8

                    RUTAN & TUCKER LLP
9                     BY:  DOUGLAS J. DENNINGTON, ESQ.

                    611 ANTON BOULEVARD
10                     SUITE #1400

                    COSTA MESA, CALIFORNIA 92626
11                     714.641.3419

                    DDENNINGTON@RUTAN.COM
12

 FOR THE CROSS-DEFENDANTS BECKER, JANET BOULTEN, MICHAEL
13  BOULTEN, MICHAEL CALDWELL, JOE CLARK:
14                     BLATZ LAW FIRM

                    BY:  PAUL B. BLATZ, ESQ.
15                     (APPEARED VIA COURT CALL)

                    206 NORTH SIGNAL STREET
16                     SUITE G,

                    OJAI, CALIFORNIA 93023
17                     805.418.3110

                    BLATZLAWFIRM@GMAIL.COM
18

 FOR THE CROSS-DEFENDANT CALIFORNIA DEPARTMENT OF FISH
19  AND WILDLIFE:
20                     STATE OF CALIFORNIA

                    DEPARTMENT OF JUSTICE
21                     OFFICE OF THE ATTORNEY GENERAL

                    BY:  NOAH GOLDEN KRASNER, ESQ.
22                     300 SOUTH SPRING STREET

                    SUITE 1702
23                     LOS ANGELES, CALIFORNIA 90013

                    213.269.6343
24                     NOAH.GOLDENKRASNER@DOJ.CA.GOV
25
26
27
28
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1  APPEARANCES CONTINUED:

2  FOR THE RESPONDENT STATE WATER RESOURCES CONTROL BOARD:

3                     STATE OF CALIFORNIA

                    DEPARTMENT OF JUSTICE

4                     OFFICE OF THE ATTORNEY GENERAL

                    BY:  MARC N. MELNICK, ESQ.

5                     1515 CLAY STREET

                    20TH FLOOR

6                     OAKLAND, CALIFORNIA 94612

                    510.879.0750

7                     MARC.MELNICK@DOJ.CA.GOV
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1 CASE NUMBER:                19STCP01176

2 CASE NAME:                  SANTA BARBARA CHANNELKEEPER

3                             VS. STATE WATER RESOURCES

4                             CONTROL BOARD

5 LOS ANGELES, CALIFORNIA     FRIDAY, NOVEMBER 1, 2019

6 DEPARTMENT: 10              HON. WILLIAM F. HIGHBERGER

7 APPEARANCES:                (AS HERETOFORE NOTED.)

8 REPORTER:                   AURORA BOWSER, CSR NO. 12801

9 TIME:                       1:45 P.M.

10

11                        ---OOO---

12

13           THE COURT:  ON THE RECORD IN 19STCP01176.

14  SANTA BARBARA CHANNELKEEPER VERSUS STATE WATER

15  RESOURCES CONTROL BOARD, ET CETERA.  I'LL TAKE

16  APPEARANCES STARTING WITH THE NAMED PLAINTIFF.

17           MR. COOPER:  DANIEL COOPER FOR PLAINTIFF

18  CHANNELKEEPER.

19           THE COURT:  THANK YOU.  FOR THE STATE WATER

20  RESOURCES.

21           MR. MELNICK:  GOOD AFTERNOON, YOUR HONOR.

22  MARC MELNICK FROM THE ATTORNEY GENERAL'S OFFICE ON

23  BEHALF OF THE STATE WATER RESOURCES CONTROL BOARD.

24           THE COURT:  FOR THE CITY OF BUENAVENTURA.

25           MR. TANAKA:  GOOD AFTERNOON, YOUR HONOR.  GENE

26  TANAKA ON BEHALF OF THE CITY.

27           THE COURT:  YOUR APPEARANCE?

28           MR. HAGERTY:  SHAWN HAGERTY ALSO ON BEHALF OF



866-299-5127
Aiken Welch, A Veritext Company

Page 7

1  THE CITY.

2           MR. SLATER:  GOOD AFTERNOON, YOUR HONOR.

3  SCOTT SLATER ON BEHALF OF TAYLOR RANCH, ALONG WITH BRAD

4  HERREMA.

5           MR. HERREMA:  GOOD AFTERNOON, YOUR HONOR.

6           MR. DENNINGTON:  GOOD AFTERNOON, YOUR HONOR.

7  DOUG DENNINGTON ON BEHALF OF CROSS-DEFENDANT CASITAS

8  MUNICIPAL WATER DISTRICT.

9           MR. NAMUO:  GOOD AFTERNOON, YOUR HONOR.

10  CLYNTON NAMUO ON BEHALF OF CROSS-DEFENDANTS AGR

11  BREEDING AND BENTLEY FAMILY, A LIMITED PARTNERSHIP.

12           MR. KRASNER:  GOOD MORNING, YOUR HONOR --

13  GOOD AFTERNOON, YOUR HONOR.  NOAH GOLDEN KRASNER ON

14  BEHALF OF THE DEPARTMENT OF FISH AND WILDLIFE --

15  CALIFORNIA DEPARTMENT OF FISH AND WILDLIFE.

16           THE COURT:  AND ON THE PHONE, WE HAVE GOT

17  VARIOUS LAWYERS.  IN THE IMPORTANCE OF PUBLIC INTEREST

18  IN THE CASE, AS SUCH I DO WANT TO HAVE YOUR APPEARANCES

19  NOTED ON THE TRANSCRIPT.  SO I WILL IDENTIFY YOU BY

20  SURNAME.  AND IF I MENTION YOUR SURNAME, PLEASE GIVE ME

21  YOUR FIRST AND LAST NAME AND YOUR CLIENT.

22           ATTORNEY ZOLEZZI?

23           MS. ZOLEZZI:  YES.  GOOD AFTERNOON, YOUR

24  HONOR.  JEANNE ZOLEZZI REPRESENTING VENTURA RIVER AND

25  MINORS OAK WATER DISTRICTS.

26           THE COURT:  ATTORNEY METCALF?

27           MR. METCALF:  GOOD AFTERNOON, YOUR HONOR.

28  NATHAN METCALF REPRESENTING CROSS-DEFENDANT VENTURA
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1  COUNTY WATERSHED PROTECTION DISTRICT.

2           THE COURT:  ATTORNEY SHAM?

3           MS. SHAM:  GOOD AFTERNOON, YOUR HONOR.  ELSA

4  SHAM APPEARING FOR CROSS-DEFENDANT ST. JOSEPH'S

5  ASSOCIATES OF OJAI, CALIFORNIA, INC.

6           THE COURT:  ATTORNEY BLATZ?

7           MR. BLATZ:  YES, YOUR HONOR.  GOOD AFTERNOON.

8  PAUL BLATZ APPEARING FOR SENIOR CANYON MUTUAL WATER

9  COMPANY AND SEVERAL OTHER SMALL WATER USERS IN THE OJAI

10  VALLEY.

11           THE COURT:  THANK YOU.  ATTORNEY MAGUIRE?

12           MR. MAGUIRE:  GOOD AFTERNOON, YOUR HONOR.

13  NEAL MAGUIRE FOR THE RANCHO MATILIJA WATER COMPANY.

14           THE COURT:  ATTORNEY ARRIETA?

15           MR. ARRIETA:  CRISTIAN ARRIETA REPRESENTING

16  TICO MUTUAL WATER AND INDIVIDUAL ERNEST FORD.

17           THE COURT:  ATTORNEY FRANCOIS?

18           MR. FRANCOIS:  GOOD AFTERNOON, YOUR HONOR.

19  TONY FRANCOIS REPRESENTING CROSS-DEFENDANT DR. ROBIN

20  BERNHOFT.

21           THE COURT:  ANY OTHER APPEARANCES IN REGARDS

22  TO THE CHANNELKEEPER MATTER THIS AFTERNOON BY PHONE OR

23  IN COURT?

24           BY WAY OF INTRODUCTION, I'VE INVITED ALONG

25  SOME OF OUR SENIOR COURT ADMINISTRATORS WHO ARE GOING

26  TO HAVE TO WORK WITH ME, AND ULTIMATELY WITH YOU TO

27  MAKE THIS CASE WORK ADMINISTRATIVELY.

28           THAT INCLUDES MS. NANCY BULLOCK IN THE FRONT



866-299-5127
Aiken Welch, A Veritext Company

Page 9

1  ROW OF THE GALLERY; AND THE SENIOR ADMINISTRATOR IN

2  THIS BUILDING, MR. RICK THRALL; AND MY LAW CLERK

3  ZACHARY TANCREDI IS IN THE JURY BOX.

4           I READ YOUR LATEST JOINT REPORT WITH INTEREST,

5  PARTICULARLY THE APPARENT OPPORTUNITY PER STATUTORY

6  AUTHORIZATION TO MUTATE THE ATTEMPT TO DO A SUMMARY

7  ADJUDICATION OF RIGHTS TO THE GROUNDWATER, BUT THE

8  GROUNDWATER ONLY, INTO AN IN REM PROCEEDING, RATHER

9  THAN A MORE TRADITIONAL PARTY-VERSUS-PARTY KIND OF

10  PROCEEDING, BASED ON AUTHORITY THAT IS SAID TO EXIST

11  UNDER CODE OF CIVIL PROCEDURE SECTION 836,

12  SUBSECTION J.

13           THAT WHICH IS NEW NEWS AS OF MY REVIEW OF THE

14  REPORT THIS MORNING, THOUGH YOU FILED IT A FEW DAYS

15  EARLIER, HAS BLESSINGS AND ALSO THOUGH GENERATES

16  CHALLENGES, PARTICULARLY IN REGARD TO HOW OUR CASE

17  MANAGEMENT SOFTWARE TRACKS THE CREATION, PROGRESS, AND

18  ULTIMATE RESOLUTION OF IN REM PROCEEDINGS, WHICH ARE

19  FROM A CASE MANAGEMENT PROCESS POINT OF VIEW, PROCESSES

20  DISSIMILAR FROM WHAT'S DONE IN THE MORE NORMAL

21  COMPLAINT OR PETITION WHERE A SUES B WHETHER YOU CALL A

22  A PLAINTIFF OR PETITIONER AND B IS EITHER A DEFENDANT

23  OR A RESPONDENT.

24           I WANT TO START WITH A LARGER CONCEPTUAL

25  CHALLENGE, WHICH, I THINK, NEEDS TO INFORM HOW WE GO

26  ABOUT THE FRAMING OF THE CORRECT AMENDED PLEADING BY

27  THE CITY OF VENTURA.  THE MORE COMMON NAME USED FOR THE

28  CITY THAT IS TECHNICALLY THE CITY OF BUENAVENTURA.
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1           AND THIS IS INFORMED BY MY ALMOST 20 YEARS OF

2  EXPERIENCE IN THE CIVIL DOCKET, WHERE I HAD HAD

3  OCCASION TO DEAL WITH DEFAULT JUDGMENTS MORE OFTEN THAN

4  MOST LAWYERS.  BECAUSE MOST LAWYERS DON'T CUT THEIR

5  TEETH DOING DEFAULT JUDGMENTS, UNLESS YOU FOR SOME

6  REASON START DOING DEBT COLLECTION EARLY IN YOUR

7  CAREER.

8           AS I UNDERSTAND THE PRACTICAL CONTEXT OF THE

9  CASE, YOU'RE TALKING TO RETIRED JUDGE JACK KOMAR WITH

10  JAMS, HOPING THAT HE'S GOING TO LEAD THE APPEARING

11  PARTIES TO A COMPROMISE ABOUT THE RIGHTS TO THE SURFACE

12  OR RIPARIAN WATERS IN THE VENTURA RIVERS AND

13  TRIBUTARIES, AND AS TO THE UNDERGROUND WATER BASIN FED

14  BY THE SAME VENTURA RIVER TRIBUTARIES.

15           AND THAT'S GOING TO BE A COMPROMISE OF PARTIES

16  WHO ARE REALLY PARTICIPATING.  BUT IN ORDER TO MAKE

17  THIS EFFORT TO DETERMINE THE FUTURE USES OF THESE

18  WATERS LEGALLY EFFECTIVE SO THERE'S NOT AN OVERDRAFT,

19  IT'S THE INTENT OF THE PARTIES TO GET EVERYBODY WHO HAS

20  A THEORETICAL RIGHT TO TAKE, WHETHER IT'S AT A SURFACE

21  LEVEL OR VIA A WELL, CURRENT OR FUTURE; BUT MAKE THEM

22  BOUND BY JUDGMENT OR JUDGMENTS THAT ARE INTENDED TO

23  COME OUT OF THE FAR END OF THIS PROCESS.

24           AND I CAN ASSURE YOU, HAVING WATCHED OTHER

25  PEOPLE WHO ARE LOOKING TO GET CONVENTIONAL DEFAULT

26  JUDGMENTS.  AND ONE OF THE SADDEST THINGS IN THE WORLD

27  TO DO IS TO DRAFT THE COMPLAINT, PAY TO GET IT SERVED,

28  TAKE A DEFAULT; A FEW MONTHS LATER COME IN TO TRY TO
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1  GET A DEFAULT JUDGMENT AND BE TOLD:

2                "OH, NO.  YOUR PLEADING DOES NOT

3  SPECIFICALLY SAY WHAT YOU WANT FOR RELIEF.  FOR DUE

4  PROCESS REASONS, I CAN'T ISSUE YOUR DEFAULT JUDGMENT,

5  BECAUSE THE PLEADING DIDN'T TELL THE SERVED PARTY HOW

6  BAD IT WAS GOING TO BE IF THEY LET THE THING GO BY

7  DEFAULT."

8           BECAUSE IN THOSE CIRCUMSTANCES, THE PLAINTIFF

9  HAS TO ASK TO SEEK TO SET ASIDE THE FIRST DEFAULT; GO

10  BACK TO SQUARE ONE AND AMEND THE PLEADING; GET A

11  SUMMONS ON THE AMENDED PLEADING ISSUE; HIRE THE PROCESS

12  SERVER A SECOND TIME; GO OUT AND RESERVE THE SAME

13  DEFENDANT THAT YOU MIGHT HAVE HAD A HARD TIME FINDING

14  THE FIRST TIME; WAIT 30 DAYS AND SEE IF THEY SIT ON

15  THEIR HANDS A SECOND TIME AROUND.

16           THEN IF THEY DO SIT ON THEIR HANDS THE SECOND

17  TIME AROUND, TAKE THE SECOND DEFAULT; NOW COME IN FOR

18  DEFAULT JUDGMENT, BECAUSE HOPEFULLY YOUR AMENDED

19  PLEADING HAS ENOUGH PRECISION THAT I CAN FIND FROM A

20  DUE PROCESS POINT OF VIEW THAT I CAN RENDER A DEFAULT

21  JUDGMENT THAT GIVES YOU WHAT YOU WANT.

22           BECAUSE THE NON-APPEARING PARTY WAS ON

23  SUFFICIENT NOTICE OF WHAT THE SKY-FALLING-DOWN

24  CONSEQUENCES WERE OF WHAT IGNORING THEIR LEGAL

25  RESPONSIBILITIES TO ATTEND THE LITIGATION WOULD BE.

26           SO WHETHER IT IS THE CLAIMS OF THE CITY OF

27  VENTURA AGAINST THE RIPARIAN REMOTE PROPERTIES AND THE

28  RIPARIAN OVERLAYING PARTIES WHERE PARTIES ARE NAMED,
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1  INCLUDING HUNDREDS AND OVER A THOUSAND PARTIES ARE

2  NAMED, SURELY THERE'S GOING TO BE ONE OR MORE PARTIES

3  IN THAT LONG LIST THAT DOESN'T ANSWER.

4           THERE WILL BE ONE OR MORE PEOPLE WHOSE RIGHTS

5  WILL BE ADJUDICATED BY DEFAULT AND DEFAULT JUDGMENT

6  EVENTUALLY.

7           SO YOU NEED TO HAVE A COMPLAINT -- AND RIGHT

8  NOW I'M LOOKING AT THE THIRD AMENDED CROSS-COMPLAINT.

9  AND IT'S A LITTLE VAGUE ABOUT WHAT THE CONSEQUENCES ARE

10  TO YOU, JUST, "OH, WE'RE GOING TO DO SOMETHING ABOUT

11  THE WATER."

12           IT'S NOT THE SAME AS SAYING, WE'RE GOING TO

13  DENY YOU A FUTURE RIGHT TO TAKE WATER OUT OF A STREAM

14  ON THE BACK OF YOUR PROPERTY; AND WE'RE GOING TO DENY

15  YOU THE RIGHT TO DIG A WELL; OR IF YOU DIG A WELL,

16  WE'RE GOING TO GIVE YOU 10 GALLONS A DAY, OR HALF AN

17  ACRE-FOOT A YEAR; OR YOU JUST CAN'T DIG A WELL EVER;

18  AND IF YOU SELL YOUR PROPERTY, THE SUCCESSOR IN

19  INTEREST CAN'T DIG A WELL.

20           THAT'S A CONSEQUENCE OF WHAT THIS LAWSUIT IS

21  SUPPOSED TO BE ABOUT.  THAT'S WHAT WE, SORT OF, HAVE TO

22  GET A LITTLE CLEARER IN THE PLEADING AND IN THE NOTICE

23  TO THE PROPERTY OWNERS, WHO AREN'T NECESSARILY GOING TO

24  GET THE PLEADING -- ALTHOUGH I SAW A SUGGESTION MAYBE

25  YOU WILL SERVE THEM A PLEADING, WHICH IS JUST A

26  COURTESY BONUS NOTICE.

27           BUT IT'S CLEAR THAT THE STATUTORILY AUTHORIZED

28  NOTICE NEEDS TO BE CLEAR ENOUGH ABOUT WHAT THE
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1  CONSEQUENCES ARE.

2           BECAUSE WOULDN'T IT BE JUST A CRYING SHAME --

3  I MEAN, MR. TANAKA, IMAGINE TRYING TO GO BACK AND

4  EXPLAIN TO THE CITY COUNCIL HOW IT WAS YOU SPENT ALL

5  THIS MONEY TO SERVE THE FIRST VERSION OF THE NOTICE AND

6  THE COMPLAINT ON THE RIPARIAN OWNERS; AND THEN DISCOVER

7  A YEAR AFTER, YOU'VE COME BACK WITH A NICE SETTLEMENT

8  FROM KOMAR THAT HIGHBERGER WON'T ENTER A DEFAULT

9  JUDGMENT AS TO THE OTHER NON-PARTICIPATING PARTIES,

10  BECAUSE THAT THIRD AMENDED COMPLAINT THAT YOU FILED IN

11  LATE 2019 WAS TOO VAGUE.  YOU DON'T WANT THAT TO

12  HAPPEN.  BUT IT'S SOMETHING YOU'VE GOT TO THINK ABOUT.

13           NOW, THAT LEADS INTO A DIFFERENT QUESTION, BUT

14  SORT OF FLOWS BACKWARDS FROM MS. BULLOCK'S EXPERIENCE,

15  LIMITED AS IT IS, IN MANY YEARS IN THE CLERICAL

16  MANAGEMENT OF THE COURT'S BUSINESS, IN THE NATURE OF IN

17  REM PROCEEDINGS AND THE NATURE OF IN REM JUDGMENTS;

18           WE SEE IN REM PROCEEDINGS IN CIVIL THAT OFTEN

19  FLOW FROM WHAT START OUT AS PROBATE DISPUTES, WHERE THE

20  HEIRS AND PROBATE ARE FIGHTING ABOUT THE VASE OR THE

21  RANCH OR FATHER'S OLD FORD T-BIRD, OR WHATEVER IT IS

22  THEY ARE FIGHTING ABOUT, SOME TANGIBLE THING.

23           AND EVENTUALLY IT TURNS OUT THAT THEY DISMISS

24  THE ORIGINAL ACTION THAT HAS HUMANS SUING HUMANS; AND

25  INSTEAD YOU CREATE AN IN REM RE:  1958 FORD

26  THUNDERBIRD, VIN NUMBER SUCH AND SUCH.

27           IN THAT CASE, THE ONLY LISTED PARTY IS THE

28  FORD THUNDERBIRD.  AND EVENTUALLY A JUDGMENT MIGHT BE
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1  RENDERED THAT SAY THAT HEIR SIMON TANAKA AND GENE

2  TANAKA SHARE OWNERSHIP INTEREST 50/50.  SO IF YOU HAVE

3  TO GO TO SOTHEBY'S TO TRY TO AUCTION OFF THAT FORD,

4  SOTHEBY'S KNOWS WHO TO GIVE THE MONEY TO.

5           OR IF GENE WAS LUCKY, DESPITE WHAT HIS BROTHER

6  WANTED, THE IN REM JUDGMENT IS TO GENE TANAKA, WHO IS

7  THE SOLE OWNER OF THE '58 FORD THUNDERBIRD.

8           BUT AT LEAST AS I UNDERSTAND IT, WE DON'T

9  TREAT EITHER GENE OR HIS BROTHER AS PARTIES BETWEEN THE

10  INITIATION OF THE IN REM PETITION AND THE FINAL

11  ADJUDICATION OF WHO GETS IT.

12           THE JUDGMENT WILL INDICATE WHO THE TITLE

13  OWNERS ARE.  AND OTHER TIMES YOU GET THE GOVERNMENT

14  SUING FOR CIVIL FORFEITURE.  SO IN RE $10,000, SOME

15  KIND OF CRIMINAL ARREST OF FELONS.  BUT THESE ARE CIVIL

16  COURT PROCEEDINGS TO TRY TO GIVE CLEAN TITLE TO THE

17  MONEY TO THE DISTRICT ATTORNEY OR THE STATE, WHOEVER IS

18  GOING TO GET IT.  IT'S NOT THE FELONS.

19           BUT WE PROCESS THOSE KINDS OF THINGS.  BUT

20  THEY GET PROCESSED AS THEIR OWN STAND-ALONE DOCUMENT.

21  SO I HAVE TO SAY, IN THE NEAR TERM, BULLOCK'S CONCERN

22  IS, IF YOU TRY TO MELD IT INTO A DOCUMENT THAT IS A

23  SUING B, WITH HUNDREDS AND HUNDREDS OF A'S AND B'S IN

24  THIS CASE, IT DOESN'T AT THE MOMENT SEEM TO FIT

25  COMFORTABLY.

26           THERE'S A DIFFERENT QUESTION THAT I'LL PUT TO

27  YOU AS LAWYERS, BUT I'LL ALSO PUT TO MR. TANCREDI AS

28  LAW CLERK.  CAN YOU HAVE A HYBRID OR SYNTHESIS JUDGMENT



866-299-5127
Aiken Welch, A Veritext Company

Page 15

1  AT THE END OF THE CASE THAT IS, IN PART, AN A VERSUS B

2  KIND OF JUDGMENT BETWEEN THE ACTUAL HUMANS AND

3  FICTITIOUS ENTITIES THAT ARE PART OF THE CASE FIGHTING

4  RIPARIAN RIGHTS AND OTHER THINGS WHERE THEY HAVE

5  FULL-ON PARTY STATUS.

6           BUT THEN SOMEHOW IN PARAGRAPH 192 START TO DO

7  AN IN REM ADJUDICATION IN THE SAME JUDGMENT THAT'S

8  BEING FILED WITH THE CLERK.  I DON'T EXPECT TO HAVE AN

9  ANSWER TO THAT TODAY.

10           BECAUSE TO SOME EXTENT, I'M PUTTING THIS BACK

11  ON YOU, A LITTLE ON THE LAW CLERK.  WE'RE GOING TO HAVE

12  TO COME BACK.  I'M NOT TRYING TO DILLY-DALLY THIS.  I

13  WANT TO GET THIS THING MOVING.  I CAN SEE YOU WITHIN A

14  WEEK OR TWO.  IT MAY TAKE A LITTLE LONGER.  BUT THESE

15  ARE CONCERNS FOR ME.

16           AND THE IN REM THING I LIKE, BECAUSE IF THAT

17  AVOIDS HAVING TO OFFICIALLY NAME AT THE FRONT END,

18  THOUSANDS -- I MEAN, HOW MANY TOTAL LINE GROUNDWATER

19  PARCELS?

20           MR. TANAKA:  ABOUT 10,000, YOUR HONOR.

21           THE COURT:  AND THE OWNERSHIP IS PROBABLY MORE

22  THAN 10,000, BECAUSE OF JOINT OWNERS OF PARCELS.  SO

23  ADDING ALL THOSE PARTIES IS A BIT OF A NIGHTMARE.

24           I'M GOING TO MAKE A FEW OTHER PRELIMINARY

25  COMMENTS AND THEN TURN TO ASK FOR SOME PRELIMINARY

26  COMMENTS FROM COUNSEL.

27           MS. BULLOCK AND MR. THRALL HAVE, I BELIEVE, AN

28  EXAMPLE OF A SPREADSHEET THAT WE WANT TO SHARE WITH
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1  YOU.  BECAUSE FOR THE PARTIES THAT ARE LISTED IN THE

2  PROPOSED THIRD AMENDED CROSS-COMPLAINT WHERE YOU HAVE

3  THE CURRENT CROWD OF LITIGANTS, MODEST IN NUMBER AS

4  THAT IS -- ALTHOUGH YOU HAVEN'T FULLY PAID THE COMPLEX

5  FEES.  THANK YOU.

6           BUT THEN WE GO ON TO BASICALLY 28 MORE PAGES

7  OF NEW PARTIES, INCLUDING HUNDREDS OF RIPARIAN

8  NON-GROUNDWATER DEFENDANTS AND HUNDREDS AND HUNDREDS

9  AND HUNDREDS OF RIPARIAN/GROUNDWATER DEFENDANTS, ALL OF

10  WHOM WHEN THE THIRD AMENDED COMPLAINT GETS FILED, WILL

11  HAVE TO BE ENTERED BY OUR COURT EMPLOYEES IN OUR

12  RECORDS.  BECAUSE WE HAVEN'T FIGURED OUT AND WE DON'T

13  PROPOSE TO GIMMICK A WAY TO MAKE IT CITY OF VENTURA'S

14  PROBLEM TO E-FILE.

15           BUT WE DO HAVE AN EXAMPLE OF AN EXCEL

16  SPREADSHEET WHERE WE WANT ALL THAT PARTY INFORMATION,

17  ADDRESSES, AND THE ASSESSOR'S PARCEL NUMBER, COMMONLY

18  KNOWN AS APN'S, PROVIDED TO US.

19           BECAUSE WE DO BELIEVE THAT OUR CURRENT NEWISH

20  ONE-YEAR-OLD SOFTWARE WILL BE ABLE TO ACCOMMODATE

21  PUTTING THE PARTY NAMES THAT ARE ASSOCIATED WITH A

22  GIVEN FEE SIMPLE, THE STREET ADDRESS THAT ASSOCIATES

23  WITH THE FEE SIMPLE, AND AN ADDITIONAL DATA FIELD, THE

24  APN, THAT ASSOCIATES WITH THAT FEE SIMPLE.

25           THAT'S THE PEOPLE LISTED IN THE FIRST 29 PAGES

26  OF THE FEE COMPLAINT.  THAT'S NOT THE PEOPLE THAT ARE

27  GOING TO SHOW UP LATER IF THEY RESPOND TO THE NOTICE OF

28  NEW LAWSUIT.
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1           SO THERE ARE OTHER CLERICAL THINGS WE NEED TO

2  TALK ABOUT.  BUT I WOULD LOVE TO PAUSE FOR A MOMENT AND

3  SEE IF I AM CORRECT TO UNDERSTAND THAT PRESENT COMPANY,

4  WHICH SEEMS TO BE THE MAJOR WATER USERS, ARE PROBABLY

5  THE PEOPLE THAT ARE GOING TO SETTLE THE CASE.  BECAUSE

6  PRACTICALLY SPEAKING, THEY ARE THE MAIN USERS OF THE

7  WATER IN DISPUTE.

8           BUT THE PEOPLE THAT WANT TO SETTLE THE CASE,

9  THINK THEY NEED TO CUT A HOLE IN THESE OTHER PEOPLE,

10  BASICALLY ARE DERIVATIVE USERS, THE CITY OF WATERWORKS

11  AND MUTUAL WATER COMPANIES, WHOSE WATER COMES OUT OF A

12  PIPE IN THE STREET OR A METER, AND THEY DON'T HAVE A

13  WELL, THEY PROBABLY NEVER PLAN TO DIG A WELL, BUT YOU

14  WANT TO CUT OFF THEIR RIGHT TO DIG A WELL.  BECAUSE

15  OTHERWISE, THEY CAN START DIGGING WELLS AND TOTALLY

16  SCREW UP THE VALIDITY OF THE SETTLEMENT.

17           AM I CORRECT TO UNDERSTAND THIS IS WHERE

18  YOU'RE TRYING TO GO, MR. TANAKA, OR IS THERE SOME

19  TOTALLY DIFFERENT END GAME?

20           MR. TANAKA:  IT IS, YOUR HONOR.  IF YOU WOULD

21  LIKE ME TO, I CAN ADDRESS COMMENTS HERE OR AT THE

22  PODIUM.

23           THE COURT:  WHEREVER YOU'RE COMFORTABLE.

24           MR. TANAKA:  LET ME START CONCEPTUALLY IN

25  TRYING TO ADDRESS THE QUESTIONS AND THOUGHTS THE COURT

26  HAD.

27           THE COURT:  I SHOULD ADD, I TALKED TO ANDERLY,

28  WHO'S GOT THE LAS POSAS/VENTURA WATER DISPUTE.  AND HE
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1  APPARENTLY HAS NOT YET HAD OCCASION TO APPLY THE NEW

2  STREAMLINE STATUTE.  AND I TALKED TO PETER KERWIN IN

3  SANTA CLARA, WHO'S GOT A FEW WATER DISPUTES.

4           AND OTHER THAN SYMPATHY, I DIDN'T GET MUCH

5  PRACTICAL ADVICE ON HOW TO APPLY THE NEW STREAMLINE

6  GROUNDWATER STATUTE, AT LEAST GIVEN THE SIZE OF THE

7  NUMBER OF LITIGANTS HERE.

8           SO I FEEL WE'RE IN VIRGIN TERRITORY.  I

9  UNDERSTAND.  AND I'VE ALSO JOINED THE DIVIDING WATERS

10  GROUP FROM THE NATIONAL CENTER OF STATE COURTS.  AND

11  I'M TOLD THAT THE WATER BAR GENERALLY IS A SMALL AND

12  COLLEGIAL BAR, AND GETS THE REPEAT BUSINESS, AND

13  PRESUMABLY KNOWS THE BACKSTORY OF MOST OF THE PRIOR

14  CASES.

15           BUT IF YOU CAN TELL ME HOW IT WAS DONE IN SOME

16  OTHER CASE A WEEK AGO, A MONTH AGO, A YEAR AGO, TELL

17  ME.  DON'T HIDE IT.

18           MR. SLATER:  THANK YOU, YOUR HONOR.  AGAIN,

19  SCOTT SLATER ON BEHALF OF TAYLOR RANCH.

20           THIS CASE IS NOT UNIQUE.  IT IS ONE OF SEVERAL

21  THAT HAS BEEN BROUGHT AFTER THE ADOPTION OF THE

22  COMPREHENSIVE ADJUDICATION STATUTE APPLICABLE TO

23  GROUNDWATER --

24           THE COURT:  WHICH THE JUDGE OF THE COURT IS

25  HANDLING IT THE CORRECT WAY.

26           MR. SLATER:  THERE ISN'T A CASE THAT IS

27  COMPARABLE TO THIS ONE.  THE ANDERLY CASE INVOLVES

28  GROUNDWATER RIGHTS ONLY.  AND IN THAT CASE, THERE IS A
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1  COMBINATION OF AN ATTACK ON THE GSA, THE GROUNDWATER

2  SUSTAINABILITY AGENCY, WHO IS PREPARING THE PLAN; AND

3  THE CONSUMPTIVE USERS, WHO HAVE WATER RIGHTS DISPUTES.

4  THEY ARE JOINED IN A SINGLE ACTION.  THERE IS --

5           THE COURT:  BROUGHT BY AN ENVIRONMENTAL

6  PLAINTIFF?

7           MR. SLATER:  NO.  IT IS NOT GENERATED BY AN

8  ENVIRONMENTAL PLAINTIFF.  IT IS GENERATED BY

9  CONSUMPTIVE USERS WHO BELIEVE THAT THE BUREAUCRATIC

10  AGENCY WAS ABOUT READY TO PREPARE A PLAN; WAS DOING SO

11  WITH BIAS TOWARDS CERTAIN CONSUMPTIVE USERS; AND THAT

12  THE PLAN WAS NOT GOING TO BE SUPPORTIVE --

13           THE COURT:  GIVING TOO MUCH TO CAL STATE

14  CHANNEL ISLANDS, BUT LEAVE THE FINAL ONES THAT ARE

15  ACROSS THE ROAD MORE.

16           MR. SLATER:  THERE YOU GO.

17           SO FIRST OF ALL, SINCE 1949, THERE HAVE

18  BEEN -- I BELIEVE THE NUMBER IS NOW, I THINK WE'RE AT

19  23, 23 COMPREHENSIVE ADJUDICATIONS OF GROUNDWATER,

20  AMONG WHICH THERE ARE I BELIEVE FIVE OR SIX WHICH ARE

21  JOINT SURFACE WATER AND GROUNDWATER CLAIMS, IN WHICH

22  THE COURT HAS COORDINATED THE GROUNDWATER RIGHTS AND

23  THE SURFACE WATER RIGHTS IN A SINGLE JUDGMENT.

24           THE COURT:  ANY IN L.A.?

25           MR. SLATER:  THEY ARE OLDER.  THE GROUNDWATER

26  ADJUDICATIONS WERE IN CENTRAL BASIN.  AND IN WEST

27  BASIN, THOSE JUDGMENTS WERE RECENTLY AMENDED IN 2013

28  AND REFRESHED --
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1           THE COURT:  IN A SUPPLEMENTAL BRIEF, I

2  PROBABLY NEED TO BE POINTED TO THOSE DOCUMENTS AND

3  SPECIFIC JUDGMENTS.

4           MR. SLATER:  AND, YOUR HONOR, I THINK WE WOULD

5  VOLUNTEER IN OUR NEXT EFFORT TO COMMUNICATE WITH YOU,

6  TO GO THROUGH WHAT SOME OF THE PROCESSES ARE.

7           I THINK, AT THE TOP OF MY HEAD, I THINK THE

8  ONE THAT IS MOST ANALOGOUS IS THE MOJAVE RIVER

9  ADJUDICATION, WHICH WAS IN THE HIGH DESERT IN SAN

10  BERNARDINO COUNTY, INVOLVED GROUNDWATER CLAIMS IN THREE

11  SEPARATE BASINS UNDERLYING THE MOJAVE RIVER AND THEN

12  RELATED SURFACE WATER RIGHTS.

13           AND I THINK, YOUR HONOR --

14           THE COURT:  WHICH COURT ADJUDICATED THAT?

15           MR. SLATER:  IT WAS DONE IN JUDGE KAISER'S --

16  IT WAS A SAN BERNARDINO COUNTY BASE COURT THAT DID IT.

17           THE COURT:  EVEN THOUGH THE WATER WAS IN THE

18  SAME COUNTY?

19           MR. SLATER:  AND IT WENT TO THE CALIFORNIA

20  SUPREME COURT BEFORE IT WAS RESOLVED.  NOW, THE JUDGE

21  WHO HEARD IT, MAY HAVE BEEN DONE BY SPECIAL

22  APPOINTMENT.  IT'S BEEN 20 YEARS, AND I JUST DON'T

23  REMEMBER.

24           THE COURT:  KOMAR WOULD COME DOWN TO DO

25  ANTELOPE VALLEY?

26           MR. SLATER:  CORRECT, YOUR HONOR.  THAT CASE

27  WENT TO THE COURT OF APPEAL.  IT WENT TO THE CALIFORNIA

28  SUPREME COURT.  AND THEY HAVE BEEN UP AND DOWN.
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1           THE COURT:  DID IT HAVE AS MANY PARTIES AS WE

2  APPEAR TO HAVE HERE?

3           MR. SLATER:  I BELIEVE IT DID.  AND I WOULD

4  SAY THAT THE COURTS IN THE PAST --

5           THE COURT:  WAS IT TREATED AS IN REM AS TO THE

6  GROUNDWATER?

7           MR. SLATER:  MY RECOLLECTION IS, IT WAS A

8  COMBO.  SO YOUR INSTINCTS -- THERE WERE ELEMENTS OF IT

9  THAT NAMED THE RACE.  AND THEN AND ALL THE PARTIES THAT

10  CLAIMED TO HAVE AN INTEREST IN THE RACE WERE NAMED AND

11  JOINED.  BOTH RIPARIANS, OVERLYING OWNERS --

12           THE COURT:  RIPARIANS HAVE TO BE NAMED.

13           MR. SLATER:  IF THEY OWN LAND, AND THEREFORE A

14  PUTATIVE CLAIM, YES, SIR.

15           THE COURT:  IF THEY ARE ADJACENT TO WATER.

16           MR. SLATER:  ABSOLUTELY.

17           THE COURT:  YOU CAN'T USE THE IN REM THEORY

18  FOR RIPARIANS.

19           MR. SLATER:  WELL, THEIR RIGHTS DERIVE FROM

20  THE FACT THAT THEY OWN PROPERTY WHICH ADJOINS OR ABUTS

21  A WATERCOURSE.

22           THE COURT:  RIPARIANS?

23           MR. SLATER:  YES.

24           THE COURT:  BUT TO LITIGATE WITH THEM BY NAME

25  BUT NOT AS IN REM.

26           MR. SLATER:  IN THIS INSTANCE, AGAIN, THEIR

27  WATER RIGHT ARISES BY VIRTUE OF THEIR LAND OWNERSHIP.

28           THE COURT:  ADJACENT TO THE STREAM?
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1           MR. SLATER:  CORRECT.

2           THE COURT:  BUT THEY MAY OR MAY NOT HAVE

3  GROUNDWATER ALSO UNDER THEM, BUT THEY AT LEAST HAVE

4  LATERAL LITTORAL RIGHTS.

5           MR. SLATER:  THAT IS CORRECT.  SO MY OFFER

6  WOULD BE TO ALLOW THE COURT AND YOUR CLERK STAFF TO SEE

7  HOW SOME OF THE OTHER CASES HAVE BEEN HANDLED.  WE WILL

8  REFRESH YOUR RECOLLECTION.  YOU'LL GO THROUGH THE LIST.

9           ALL OF THESE ADJUDICATIONS ARE KNOWN AND

10  PUBLISHED.  WHEN THE STATE WENT THROUGH THE SGMA

11  STATUTE, THE NEW GROUNDWATER COMPREHENSIVE REFORM, THEY

12  IDENTIFIED THESE BASINS AND SAID THAT THE NEW LAW IS

13  NOT APPLICABLE TO THEM, BECAUSE THEY ARE UNDER COURT

14  MANAGEMENT.  SO THAT'S THE FIRST POINT.

15           THE SECOND POINT IS THAT THERE IS A WAY AT

16  COMMON LAW.  AND IT WAS HISTORICALLY UNDERTAKEN BY

17  JUDGES.  AND IT IS REFLECTED IN THE COMPREHENSIVE

18  ADJUDICATION STATUTE, WHERE THE COURT AND PARTIES CAN

19  CHARACTERIZE CERTAIN USERS AS DE MINIMIS, AND THEREBY

20  EXEMPT THEM AND EXCUSE THEM FROM THE ENTIRE PROCEEDING,

21  PROVIDED THAT THEY BEHAVE IN A CERTAIN FASHION.

22           AS LONG AS THEIR USE DOES NOT EXCEED A CERTAIN

23  QUANTITY, THEY ARE NOT OBLIGED OR SUBJECT TO ANY

24  COMMITTANCE TO THE COURT.  AND THIS IS OFTEN USED AS A

25  WAY TO EXCUSE MANY OF THOSE PARTIES THAT ARE NAMED.

26           THE COURT:  YOU HAVEN'T SETTLED YET, BUT

27  YOU'RE WORKING TOWARDS A SETTLEMENT.  SO DO I DEDUCE

28  THE SETTLING PARTIES WOULD CONTEMPLATE THAT ANYBODY WHO
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1  HAS LAND IN THE RELEVANT GROUNDWATER BASIN CAN GO HIRE

2  A WELL DIGGER AND DIG A WELL, AS LONG AS THEY DON'T

3  TAKE MORE THAN Z AMOUNT OF --

4           MR. SLATER:  THAT WOULD BE -- COULD BE A

5  RESULT.  THERE MIGHT BE MORE CONTOURS THAN JUST THE

6  QUANTITY.  BUT THAT IS CERTAINLY CONTEMPLATED BY

7  SOMETHING WE WOULD DO.

8           IN THIS INSTANCE, THE SYSTEM IS VERY TIGHT.

9  AS YOU'RE GOING TO HEAR AS WE MOVE THROUGH THIS ACTION,

10  VERY TIGHT.  WHICH MEANS, ALL OF THE WATER IN ONE WAY

11  OR ANOTHER IS SPOKEN FOR.  AND SO NEW DEMANDS --

12           THE COURT:  LIKE THE SKY HIGH RIVER, PROBABLY

13  110 PERCENT IS SPOKEN FOR?  [SIC]

14           MR. SLATER:  I SPENT A LONG TIME WITH THAT,

15  YOUR HONOR.  THIS IS TIGHTER THAN THAT.

16           THE COURT:  A HUNDRED AND FIFTY PERCENT IS

17  SPOKEN FOR?

18           MR. SLATER:  THIS IS ONE HUNDRED PERCENT IS

19  FULLY SPOKEN FOR.  YOU HAVE --

20           THE COURT:  THAN --

21           MR. SLATER: -- FLASH PERIODS WHERE SOME WATER

22  IS AVAILABLE, WHICH RUNS TO THE OCEAN.  AND WHICH BY

23  THE WAY, WILL PROVIDE A GREAT ADVANTAGE FOR INGRESS AND

24  EGRESS OF THE FISHERY.

25           SO THE SECOND POINT IS THERE IS A WAY TO

26  EXCLUDE OR CONVENIENTLY ENABLE SOME OF THESE PEOPLE TO

27  LIVE WITHOUT HAVING TO BE BOUND BY THE DAY-TO-DAY

28  ADMINISTRATION, THE JUDGMENT.



866-299-5127
Aiken Welch, A Veritext Company

Page 24

1           THE NEXT THING IS THAT IF IT'S NOT

2  INSTITUTIONALLY REQUIRED, IT'S GENERALLY EXPECTED THAT

3  IN A CASE OF THIS MAGNITUDE, THE COURT WILL MAINTAIN

4  CONTINUING JURISDICTION IN PERPETUITY OVER MANAGEMENT

5  OF THE STREAM AND THE ADJUDICATED AREA.

6           I'M PRETTY FAMILIAR WITH THE -- I CAN'T

7  REMEMBER ONE IN WHICH THE TRIAL COURT DID NOT MAINTAIN

8  CONTINUING JURISDICTION.  I PRESENTLY SERVE AS A

9  COUNSEL FOR WATERMASTER.  AND ONE OF THE ADJUDICATIONS

10  IS A WAY CUSTOMER --

11           THE COURT:  THAT'S WHAT KOMAR WAS DOING IN

12  ANTELOPE VALLEY BEFORE HE RETIRED?

13           MR. SLATER:  THEY HAVE A CONTINUING

14  JURISDICTION CLAUSE.  THAT JUDGMENT IS NOW FINAL AND IT

15  IS BEING IMPLEMENTED.

16           THE COURT:  KOMAR ESCAPED TO RETIREMENT?

17           MR. SLATER:  HE ESCAPED.  JUDGE REICHERT OUT

18  IN SAN BERNARDINO COUNTY IS MANAGING THE CHINO BASIN.

19  THE CHINO BASIN WATERMASTER HAS BEEN IN PLACE SINCE

20  1978.

21           THERE'S ROUTINE REPORTS TO THE COURT.  THE

22  COURT HAS THE ABILITY TO EXAMINE THE SCIENCE, THE

23  INTEGRITY, THE MANAGEMENT PLAN.  ANY TIME A PARTY HAS A

24  GRIEVANCE, THEY BRING IT TO THE JUDGE.  AND IT'S

25  RESOLVED ON A LAW AND MOTION CALENDAR VERY

26  EXPEDITIOUSLY.

27           THE COURT:  ARE PEOPLE WORRIED ABOUT THE

28  SUFFICIENCY OF NOTICE, GIVEN THE DEFAULT JUDGMENT
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1  THEORY OF HOW YOU BIND THE PEOPLE WHO DON'T SHOW UP?

2           MR. SLATER:  I THINK YOUR HONOR HAS RAISED A

3  FAIR POINT ABOUT MAKING SURE THAT THE APPROPRIATE

4  NOTICE IS GIVEN TO PEOPLE BEFORE DEFAULTS ARE TAKEN.

5  THAT IS A -- IT IS A TRADITIONAL PROBLEM, MAKING SURE

6  THAT THERE IS NOTICE AND THAT THERE IS ACCOUNTABILITY,

7  AND YOU DON'T HAVE OUTLIERS WHO FRUSTRATE THE

8  UNDERPINNINGS OF A RESOLUTION, WHICH IS IN THE PUBLIC

9  BENEFIT.

10           SO I THINK --

11           THE COURT:  I MEAN, YOU COULD GET A JUDGMENT

12  THAT BINDS THE PEOPLE THAT SHOW UP.  BUT IF YOU DON'T

13  BIND THE PEOPLE WHO DON'T SHOW UP, THEN YOU HAVE A HUGE

14  LEAKAGE.  I'M SAYING THAT IN A LITERAL SENSE.

15           MR. SLATER:  WE AGREE WITH YOU.  SO I THINK WE

16  WANT TO TAKE YOUR POINT TO HEART.  CONSIDER IT.  AND

17  PROPOSE SOMETHING THAT ACHIEVES WHAT SHOULD BE OUR

18  OBJECTIVE.

19           THE COURT:  BECAUSE WHEN I LOOK AT THE NOTICE,

20  FORGET OF THE PRAYER OF THE COMPLAINT.  THE PRAYER OF

21  COMPLAINT IS ITS OWN PROBLEM.

22           FOR THE RIPARIANS, THE PRAYER OUGHT TO BE GOOD

23  ENOUGH FOR THE PEOPLE WHO DON'T ANSWER THAT EVENTUALLY

24  YOU CAN EITHER LIMIT OR CUT OFF THEIR RIGHT TO WATER.

25  AND THE CURRENT PRAYER IS JUST A VAGUE STATEMENT THAT,

26  WE WOULD LIKE THE COURT TO GIVE US SOME ANSWERS TO SOME

27  QUESTIONS.

28           BUT IF YOU WERE TO READ THE PRAYER FROM A DUE
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1  PROCESS POINT OF VIEW, I DON'T THINK IT WOULD TELL

2  SOMEBODY WHO HAS LAND ADJACENT TO THE WATERCOURSE, THAT

3  IF THEY DON'T FIGHT AND WIN, OR IF THEY DON'T SHOW UP

4  AND PARTICIPATE IN THE COMPROMISE, THEY ARE GOING TO BE

5  TOLD LATER IN THE CASE WHERE THEY NEVER PROCEEDED, "OH,

6  BY THE WAY, WELL, CALIFORNIA RIPARIANS WHO NORMALLY

7  HAVE THE RIGHT TO PUT A HOSE IN THE STREAM AND PUMP,

8  YOU'VE BEEN DENIED THAT RIGHT."

9           MR. TANAKA:  YOUR HONOR, LET ME TAKE US TO

10  WHERE YOU STARTED US ON.  BECAUSE I THINK WE'VE GOT TO

11  WRESTLE WITH, FIRST, THE CONCEPTUAL PROBLEM AND GIVE

12  YOU OUR THOUGHTS ON WHERE WE GO.  AND THEN TRY AND

13  ADDRESS ALSO THE COURT'S SPECIFIC ADMINISTRATIVE

14  CONCERNS.

15           YES.  WE VIEW THIS AS A COMBO.  AND IT'S

16  GROUNDED NOT JUST IN THE GROUNDWATER STATUTE -- WHICH

17  I'LL TALK ABOUT IN A SECOND -- BUT TALK ABOUT OTHER IN

18  REM-TYPE ACTIONS.

19           QUIET TITLE ACTIONS NAME PARTIES THAT ARE

20  KNOWN TO HAVE AN INTEREST IN THE PROPERTY AND HAVE AN

21  IN REM APPLICATION.  AND, YOU KNOW, CCP 762.060 USES

22  THE LANGUAGE OF THE SUMMONS TO ILLUSTRATE THAT POINT.

23           SECONDLY, THE SAME THING HAPPENS IN PROBATE

24  COURT.  WHILE THEY WERE OFTEN FIGHTING OVER A PIECE OF

25  PROPERTY, YOU NAME THE KNOWN BENEFICIARIES AND HEIRS;

26  BUT THEN YOU ALSO HAVE A COMBO IN REM ASPECT SO THAT

27  SOMEBODY DOESN'T SHOW UP IN 20 YEARS AND SAY, "YOU KNOW

28  WHAT, I HAVE A RIGHT AS WELL."
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1           SO NOW THIS STATUTE, THE GROUNDWATER

2  ADJUDICATION STATUTE, AT LEAST AS IT APPLIES TO THE

3  OVERLYING LANDOWNERS OVERLYING THE GROUNDWATER BASIN,

4  MIMICS THAT SAME PRECEDENT.

5           IT HAS THE SECTION THAT MAKES IT CLEAR IN THE

6  NOTICE TO THE RECIPIENTS THAT THEY CAN BECOME A PARTY,

7  WHICH IMPLIES OBVIOUSLY THEY ARE NOT UNLESS THEY FILE

8  AN ANSWER.  STEP ONE.

9           AND STEP TWO --

10           THE COURT:  IT WAS AN INTERESTING POINT MADE

11  ELOQUENTLY IN THIS RECENT REPORT, THAT THE LEGISLATURE

12  DID NOT EXPRESSLY SEE A NEED FOR THE PERSON INITIATING

13  ADJUDICATION TO TELL THE CLERK OF THE COURT WHO IS

14  GOING TO GET THIS NOTICE.

15           SO BY INFERENCE, LEGISLATURE DIDN'T FEEL THE

16  COURT NEEDED TO KNOW THE IDENTITY OF THOSE PEOPLE,

17  ALTHOUGH YOU HAD TO HAVE AN OPEN FILING WINDOW IN ORDER

18  TO TAKE THEIR PAPERWORK IF THEY CAME TO COURT BECAUSE

19  THEY WANTED TO JOIN THE FIGHT.

20           MR. TANAKA:  RIGHT.  AND LET ME COME TO THAT

21  IN ONE SECOND.

22           LET ME JUST CLOSE THE LOOP ON THE SECTION YOUR

23  HONOR CITED, WHICH ALSO MAKES IT CLEAR, THAT AS IT

24  RELATES TO THE OVERLYING OWNERS OF GROUNDWATER BASINS

25  ONLY, THAT IT DOES HAVE AN IN REM ASPECT.

26           SO THIS STATUTE IS CLEAR, BUT IT'S NOT NOVEL,

27  IN THAT IT FOLLOWS IN WHAT'S DONE IN OTHER TYPES OF IN

28  REM ACTIONS.
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1           NOW, AS IT RELATES TO THE COURT ISSUE, WE

2  AGREE AND ANTICIPATE THE PROBLEMS THAT THIS WOULD

3  CAUSE.  BECAUSE THERE ARE 10,000 PARCELS, 11,000 OR SO

4  OWNERS.  THEY SHOW UP TO FILE A FORM ANSWER.  AND THE

5  CLERK IS GOING TO SAY, "WHERE ARE YOU ON THE

6  PLEADINGS?"  AND THEY ARE NOT THERE.

7           SO WE HAVE DRAFTED AND WILL SUBMIT TO THE

8  COURT, ON WHATEVER EXCEL SPREADSHEET THE COURT WANTS, A

9  LIST OF ALL OF THE OVERLYING OWNERS BY NAME, ADDRESS,

10  PARCEL NUMBER, TO ALLOW THE COURT TO THEN LOOK AT THAT

11  AND SAY, "ALL RIGHT.  FOR THIS LAWSUIT, WE NEED TO

12  ALLOW THEM TO FILE THE FORM ANSWER, BECAUSE THEY ARE ON

13  OUR LIST."

14           AND THEN FINALLY --

15           THE COURT:  ADMINISTRATIVELY, I WOULD LIKE

16  YOUR FORM ANSWER, WHICH IS ATTACHED TO TODAY'S JOINT

17  REPORT, AND I GUESS IT'S PROBABLY AN ATTACHMENT TO YOUR

18  PROPOSED PLEADING, TO HAVE A PLACE ON THE CAPTION PAGE

19  WHERE YOU NORMALLY EXPECT TO SEE A SELF-REPRESENTED

20  LITIGANT WITH HIS NAME OR NAMES, ADDRESS, PHONE NUMBER;

21  IF SOMEBODY COMES BY COUNSEL, THEN IN THEORY WOULD BE

22  COUNSEL ON BEHALF OF SUCH AND SUCH LITIGANT.

23           AND SOMEWHERE IN THE DOCKET, NOT NECESSARILY

24  THE TOP OF THE FACE PAGE, BUT SOMEWHERE IN THE DOCUMENT

25  EXPRESSLY ASK FOR ASSESSOR'S PARCEL NUMBER.  AND YOU

26  DON'T PROVIDE FOR THAT AT THE MOMENT IN YOUR DRAFT FORM

27  ANSWER.

28           MR. TANAKA:  OKAY.  YES, YOUR HONOR.  WE CAN.
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1           LET ME COME BACK TO THE NOTICE THAT WE

2  PROVIDE.  WE WILL MODIFY IT HOWEVER YOUR HONOR WOULD

3  LIKE US TO.

4           THE COURT:  CAN YOU FIGURE OUT AT THIS POINT

5  IN TIME EARLY IN YOUR SETTLEMENT NEGOTIATIONS HOW YOU

6  WOULD DEFINE A DE MINIMIS USER WHO IS GOING TO ESCAPE

7  THE BAD OUTCOME; AND JUST TELL THEM, "OH, BY THE WAY,

8  IF YOU ONLY ASPIRE TO TAKE 10 GALLONS A DAY OR HALF A

9  FOOT A YEAR OR ONE PINT A DAY, YOU CAN HAVE THAT WELL

10  AND WE WON'T STOP YOU."

11           MR. TANAKA:  SO WE HAVE THE STATUTES THAT

12  PROVIDE US SOME GUIDANCE.  THEN WE HAVE THE PRACTICAL

13  ASPECTS.  I THINK THE STATUTE -- AND COUNSEL WILL

14  CORRECT ME -- SETS DE MINIMIS AT TWO, AS IT RELATES TO

15  THE GROUNDWATER ADJUDICATION.

16           THE COURT:  TWO WHAT?

17           MR. TANAKA:  TWO ACRE-FEET PER YEAR.  SORRY.

18  AND I THINK IT'S FIVE ACRE-FEET PER YEAR UNDER WHAT'S

19  CALLED SGMA.  I COULD BE OFF A BIT, BUT THERE ARE TWO

20  STANDARDS.  AND THEY ARE FIVE AND TWO ACRE-FEET PER

21  YEAR RESPECTIVELY.

22           THE COURT:  AN ACRE IS A LOT OF WATER.  YOU

23  CAN FILL A LOT OF BATHTUBS.

24           MR. TANAKA:  IT IS, YOUR HONOR.

25           THE COURT:  YOU CAN PROBABLY FILL A SWIMMING

26  POOL A FEW TIMES.

27           MR. SLATER:  A FAMILY OF FOUR, GENERALLY

28  SPEAKING, ON AN ACRE.  SO IF YOU COULD SUBDIVIDE IT OUT
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1  OF THAT, THE STANDARD IS SOMEWHERE BETWEEN AN ACRE-FOOT

2  AND A HALF AND TWO ACRE-FOOT PER ACRE FOR A FAMILY OF

3  FOUR ON ONE ACRE.

4           THE COURT:  INCLUDING WHATEVER IRRIGATION

5  WOULD BE --

6           MR. SLATER:  CORRECT.  THE GREATER THE

7  DENSITY, THE LESS THE USE PER FAMILY.

8           THE COURT:  SO MY THIRD OF AN ACRE IN WEST LOS

9  ANGELES WITH LUSH LANDSCAPING WOULD BE AN ACRE-FOOT A

10  YEAR, LESS?

11           MR. SLATER:  IT DEPENDS ON FEATURES:  SOIL

12  TYPES, IRRIGATION EFFICIENCY, WHAT YOU ARE DOING.  IF

13  YOU WERE USING THREE, YOU WOULD BE WELL OUTSIDE THE

14  NORM.

15           THE COURT:  I'M ONLY TIER 2 ON LADWP RATES.

16           MR. TANAKA:  SO THE PRACTICAL SIDE OF ALL THIS

17  IS, WHEN WE GET THROUGH THE PLEADING AND THE RESPONSES,

18  THAT WILL GIVE US A MUCH BETTER PICTURE OF THE TYPES OF

19  USERS WE'RE TALKING ABOUT AND THE NUMBER OF --

20           THE COURT:  THE PROBLEM IS IF YOU'RE ROPING

21  PEOPLE IN ON A NOTICE THAT'S GOING TO SUPPORT YOUR

22  ULTIMATE FUNCTION.

23           BECAUSE YOUR JUDGMENT IS GOING TO BE BOTH A

24  CONSENSUAL JUDGMENT; OR IF PRESENT COMPANY DOESN'T

25  COMPROMISE, IT WILL BE A LITIGATED JUDGMENT.  BUT

26  CLEARLY THERE ARE GOING TO BE SOME PEOPLE WHO GET BOUND

27  BY THE SAME JUDGMENT AS THE DEFAULT JUDGMENT.  CORRECT,

28  MR. TANAKA?
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1           MR. TANAKA:  EVEN IF YOU ARE NOT INDIVIDUALLY

2  NAMED, WILL YOU BE BOUND BY THIS.  AND, YES, IF YOU FIT

3  WITHIN THE IN REM.

4           MAY I JUST POINT OUT ONE MORE SAFETY FEATURE

5  THAT THE STATUTE --

6           THE COURT:  BUT THAT'S WHY I -- REALLY IT'S

7  I'M TRYING TO SAVE YOU FROM EXPLAINING THIS TO THE CITY

8  COUNCIL IN THREE YEARS.  BECAUSE IT WOULD BE A VERY

9  PAINFUL DISCUSSION TO SAY, HIGHBERGER WON'T ISSUE THE

10  JUDGMENT WE WANT BECAUSE THE NOTICE WE ISSUED IN

11  DECEMBER OF 2019 WAS TOO VAGUE.  I REALLY WANT TO AVOID

12  THAT PROBLEM.

13           MR. TANAKA:  I HAVE NO PROBLEM TAKING THE TIME

14  WE NEED TO TAKE TO GET THIS RIGHT.  BECAUSE I AGREE, I

15  DON'T WANT TO BE TWO YEARS IN AND FINDING OUT WE'VE GOT

16  A PROBLEM.

17           THE COURT:  THE SAME SHOULD BE TRUE ABOUT THE

18  PRAYER AS TO RIPARIAN CLAIMS.  BECAUSE YOU NEED -- YOU

19  MIGHT CUT OFF PEOPLE'S RIPARIAN RIGHTS OR LIMIT THEM TO

20  HAVE A PRAYER THAT PUTS THEM ON SUFFICIENT NOTICE.

21           JUST LIKE IF YOU SUE SOMEONE FOR A PI CASE,

22  YOU'RE NOT EVEN SUPPOSED TO HAVE A STATEMENT OF WHAT

23  YOU WANT.  THAT'S TORT REFORM FROM A GENERATION AGO.

24  BUT YOU CAN SERVE A STATEMENT OF DAMAGES TO MAKE UP FOR

25  THAT AND SAY WHAT YOU THINK YOUR DAMAGES ARE.

26           AND IF YOU SERVE A STATEMENT OF DAMAGES AND

27  YOU SAY YOU WANT $10,000, OKAY, THAT'S THE MOST DEFAULT

28  JUDGMENT YOU'RE EVER GOING TO GET IF SOMEBODY DEFAULTS,
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1  BECAUSE THAT WAS WHAT YOU TOLD THEM.

2           IF YOU DIDN'T SERVE A STATEMENT OF DAMAGES,

3  AND THE PRAYER WAS NONSPECIFIC, YOU AIN'T EVEN GOING TO

4  GET A DEFAULT JUDGMENT FOR 10,000; OR YOU'RE GOING BE

5  TO TOLD AMEND YOUR COMPLAINT, RE-SERVE IT, AND SEE IF

6  THEY DEFAULT.  AND EVENTUALLY, YOU CAN GET A DEFAULT

7  JUDGMENT FOR WHATEVER DOLLAR AMOUNT YOU PUT IN YOUR

8  STATEMENT OF DAMAGES.

9           BUT YOU HAVE TO HAVE REAL CLARITY IN THE

10  NOTICE DOCUMENT THAT IS ANTECEDENT, EVEN IF IT'S

11  SEPARATED BY MONTHS AND YEARS FROM THE DEFAULT JUDGMENT

12  OF WHAT THE BAD OUTCOME IS IF YOU DON'T COME TO COURT.

13           MR. TANAKA:  I'VE GOT THAT, YOUR HONOR.  SO WE

14  WILL BOTH AMEND THE PRAYER; BUT ALSO AS IMPORTANTLY, WE

15  WILL AMEND THE NOTICE TO ADDRESS.

16           THE COURT:  THERE'S SOME THRESHOLD YOU'RE

17  GOING TO -- "I'LL GIVE YOU A HALF AN ACRE-FOOT A YEAR."

18  YOU KNOW BETTER THAN I WHETHER YOU CAN JUST SAY, "BY

19  THE WAY, HALF AN ACRE-FOOT, WHATEVER, ANYBODY CAN TAKE

20  HALF AN ACRE-FOOT.  THERE'S SO MUCH WATER ON THE RIVER.

21  EVERYBODY CAN HAVE HALF AN ACRE-FOOT.  WE DON'T CARE."

22           THAT MAY NOT BE TRUE THOUGH.  ONCE YOU SAID

23  IT, IT SOUNDS LIKE YOU CAN'T GIVE AWAY HALF AN

24  ACRE-FOOT HERE, THERE, AND EVERYWHERE.

25           MR. TANAKA:  WE CANNOT, ON OUR OWN.  SO WHEN

26  WE HAVE A BETTER PICTURE OF THE PARTIES THAT ARE IN THE

27  CASE AND WHAT THEIR USES ARE LIKE, THEN WE'RE GOING TO

28  BE BEFORE YOUR HONOR TO SET AN ORDER AS TO HOW WE TREAT
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1  THE DE MINIMIS; DISMISS THEM ENTIRELY, DISMISS THEM

2  WITH LIMITATIONS, KEEP THEM IN BUT LIMIT THEIR

3  PARTICIPATION.

4           THE COURT:  BUT THE PROBLEM IS YOUR NOTICE

5  WILL BE GIVEN.  NOW, IF THE NOTICE IS MORE DIRE THAN

6  THE OUTCOME YOU WANT, THAT'S PROBABLY ALL RIGHT.

7  BECAUSE IF YOU SUE SOMEBODY FOR A BILLION DOLLARS AND

8  YOU THINK YOU'RE DUE A MILLION, AND THEY ALLOW A

9  DEFAULT --

10           MR. TANAKA:  YES.

11           THE COURT:  -- AND YOU PROVE UP A MILLION

12  DOLLARS WHEN YOU'VE TOLD THEM THEY ARE AT RISK OF A

13  BILLION, THEN I CAN GIVE YOU THE FULL JUDGMENT FOR A

14  MILLION.  BUT IF YOU TOLD THEM THEY ARE AT RISK OF

15  10,000, AND YOU WANT A MILLION, IT DOESN'T MATTER HOW

16  RIGHTEOUS YOUR PROOF IS FOR A MILLION.  TEN THOUSAND IS

17  YOUR LID.

18           MR. TANAKA:  AND WE'VE ALWAYS UNDERSTOOD THAT.

19  SO WE DON'T, AND WOULD NOT, AND WOULD SHY AWAY FROM

20  PUTTING ANYTHING IN THE NOTICE ABOUT HOW DE MINIMIS ARE

21  GOING TO BE TREATED.  WE DON'T KNOW YET.

22           THE COURT:  JUST UNDERSTAND THE POINT THAT FOR

23  NOTICE GIVING, IF YOU MAKE IT AS DIRE LOOKING AS

24  POSSIBLE, THAT IMPROVES YOUR ODDS OF BEING ABLE TO GET

25  THE DEFAULT JUDGMENT, PART OF THE OPEN JUDGMENT.

26           THE FINAL JUDGMENT WILL BE A BLEND OF EITHER A

27  CONSENT JUDGMENT BY COMPROMISE OR AN ADJUDICATED

28  JUDGMENT FOR PEOPLE WHO COME TO FIGHT.  BUT THERE WILL
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1  BE PEOPLE WHO GET THROWN INTO THE SAME JUDGMENT WHERE

2  IT IS CONCEPTUALLY A DEFAULT JUDGMENT.  AGREED?  IF YOU

3  DON'T AGREE ON THAT, WE'VE GOT TO PAUSE AND --

4           MR. TANAKA:  LET ME TELL YOU WHAT I

5  UNDERSTAND.  CONCEPTUALLY, IT IS A DEFAULT JUDGMENT.

6           THE COURT:  AS TO CERTAIN PARTIES?

7           MR. TANAKA:  CORRECT.  EXACTLY.

8           THE COURT:  OKAY.  SO ON THAT WE AGREE.

9           MR. TANAKA:  SO LET ME COME BACK TO ONE OTHER

10  FEATURE OF THE GROUNDWATER ADJUDICATION STATUTE.  WE'RE

11  NOT FINISHED NAMING ALL THE USERS.  WE HAVE TO REQUEST,

12  AS YOUR HONOR KNOWS FROM READING THE STATUTE, WE HAVE

13  TO REQUEST LISTS OF ALL PUMPERS FROM ALL POSSIBLE

14  AGENCIES AND NAME THOSE PARTIES.

15           SO WE'RE GOING TO HAVE OUR BEST EFFORT TO NAME

16  INDIVIDUALLY ALL OF THE PUMPERS.  I USE THAT TERM TOO

17  LOOSELY.  I MEAN, WE'RE TALKING IF WE'RE AWARE OF

18  APPROPRIATORS.  IF WE'RE AWARE --

19           THE COURT:  IS THAT JARGON FOR SURFACE

20  DIVERSION?

21           MR. TANAKA:  I MEANT DIVERTERS, YES.  AND

22  PEOPLE THAT ARE STORING, WHICH MIGHT BE DIFFERENT THAN

23  EXTRACTING.  SO ALL OF THE PEOPLE THAT ARE USING WATER

24  HAVE TO BE NAMED.  AND WE WILL DO THAT.  AND THAT'S

25  WHAT THE STATUTE PUTS IN THERE.

26           SO COMING BACK TO THE COMBO ASPECT, THE

27  STATUTE ACTUALLY DOES THINK ABOUT ALL THESE THINGS.

28  ANYBODY WHO'S USING WATER SHOULD BE INDIVIDUALLY NAMED.
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1           THE COURT:  UNLESS THEY ARE JUST TAKING CITY

2  WATER FROM A MUTUAL WATER DISTRICT THROUGH A METER,

3  CORRECT?

4           MR. TANAKA:  AND THEY WERE OVERLYING

5  GROUNDWATER BASIN --

6           THE COURT:  THEY STILL GET NAMED -- NOT NAMED,

7  BUT THEY GET NOTICED --

8           MR. TANAKA:  CORRECT.

9           THE COURT:  -- FOR OVERLYING A GROUNDWATER

10  BASIN.  BECAUSE IF YOU HAVE THEORETICAL RIGHTS, YOU DIG

11  A WELL.

12           MR. TANAKA:  EXACTLY.

13           THE COURT:  PRACTICALLY SPEAKING, THEY TAKE

14  CITY WATER FROM A MAIN THROUGH A METER AND THEY PAY A

15  FEE?

16           MR. TANAKA:  YES.

17           THE COURT:  BUT THEY HAVE A RIGHT TO DIG A

18  WELL?

19           MR. TANAKA:  YES.

20           THE COURT:  AND THAT'S WHY WE NEED TO GIVE

21  NOTICE, BECAUSE WE MAY ULTIMATELY CUT OFF THE RIGHT TO

22  DIG A LAVISH WELL.

23           MR. TANAKA:  EXACTLY, YOUR HONOR.

24           THE COURT:  WE MIGHT GIVE THEM A LITTLE WELL,

25  BUT NOT A LAVISH ONE.

26           MR. TANAKA:  YES.  ALL TRUE.

27           SO OBVIOUSLY YOUR HONOR WANTS TO SEE MORE

28  BRIEFING.  AND WE'RE OBVIOUSLY --
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1           THE COURT:  THIS HYBRID JUDGMENT, THAT'S A

2  DIFFERENT QUESTION, HOW WE'RE GOING TO GET THE COMPUTER

3  TO DO WHAT WE WANT IT TO DO, WHICH IS CHALLENGING.

4           MR. TANAKA:  OBVIOUSLY, YOUR FOLKS ARE MUCH

5  MORE EQUIPPED TO TELL US WHAT WE NEED TO DO.  BUT WE

6  ANTICIPATED THAT YOU NEED SOME DOCUMENT THAT THE CLERK

7  CAN LOOK AT AND SAY, "FOR THIS CASE, I'M GOING TO LET

8  THIS PERSON FILE A FORM ANSWER."

9           AND FOR THAT, YOU NEED TO KNOW WHETHER THEY

10  ARE ONE OF THE PEOPLE ON THE NOTICE LIST.  SO THAT IS

11  WHAT WE ARE GOING TO DO.  WE HAD ANTICIPATED AND WE

12  BUILT AN EXCEL SPREADSHEET.  BUT WE WILL CONFORM IT TO

13  WHATEVER SPREADSHEET YOU WANT US TO CONFORM TO.

14           THE COURT:  WHEN YOU GET TO A PAUSE, I HAVE A

15  MORE CLERICAL QUESTION FOR YOU.

16           MR. TANAKA:  I'M PAUSED.

17           THE COURT:  I'D LIKE THE FACT THAT THE

18  PROPOSED NOTICE SAYS, "JUST SERVE MR. TANAKA'S OFFICE

19  AT BEST BEST AND KRIEGER WITH YOUR ANSWER."

20           THAT'S JUST ONE RECIPIENT, ONE 50 CENT STAMP,

21  ONE ENVELOPE.  AND IT TELLS THEM -- WE MAY HAVE TO

22  FINE-TUNE THE LANGUAGE; BUT IT GIVES THEM WHAT IN

23  PRACTICAL TERMS SEEM TO BE EXACTLY HOW YOU GET YOUR

24  PAPERWORK TO L.A. SUPERIOR COURT SO IT CAN BE FILED.

25           ONCE WE FILE IT, IT'S PART OF THE PUBLIC FILE.

26  SO THAT WILL HAPPEN.  THAT'S FINE.  THAT'S JUST AS IF

27  IT CAME IN FROM BEST BEST AND KRIEGER.

28           BUT WHEN WE TELL THEM IT'S GOOD ENOUGH FOR
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1  THEM TO SERVE ONLY BEST, BEST AND KRIEGER, THERE ARE

2  MANY OTHER PARTIES TO THE LITIGATION WHO, AT LEAST I

3  THINK, ARE DUE NOTICE, UNLESS YOU CAN GET A STIPULATION

4  THAT THEY'LL WAIVE NOTICE AND RELY ON YOUR BEST EFFORTS

5  TO TELL THEM WHAT YOUR INBOX LOOKS LIKE.

6           SO ALTERNATIVELY, THEN I'LL HAVE YOU AS THE

7  ONLY PERSON WHO GETS NOTICE OF SOMETHING THAT SHOULD GO

8  TO HUNDREDS OF OTHER PEOPLE, THROUGH THEIR COUNSEL, TO

9  TELL YOU TO PUT IT UP ON FILE AND SERVEXPRESS OR

10  SOMETHING; SO THAT WE FIX THIS GAP IN THE SUFFICIENCY

11  OF SERVICE.

12           I DON'T WANT TO TELL THESE PEOPLE, "YOU HAVE

13  TO GO SERVE ALL THE HUNDREDS OF PEOPLE ON THE SERVICE

14  LIST."  I GUESS AT THE MOMENT THERE ARE ONLY DOZENS.

15  SOON ENOUGH THERE WILL BE HUNDREDS.

16           MR. TANAKA:  SO, YOUR HONOR, I WANT TO CLARIFY

17  SOMETHING.  UNLESS I MISSED SOMETHING, OUR NOTICE DOES

18  NOT PROVIDE THAT WE WILL TAKE YOUR ANSWERS AND FILE IT.

19  RATHER, IT GIVES THEM --

20           THE COURT:  I AGREE IT DID NOT DO THAT.  IT

21  TOLD THEM HOW TO ON THEIR OWN INITIALLY TO GET IT TO

22  THE COURT.  AS IT'S APPROPRIATE.  IT'S APPROPRIATE TO

23  LEAVE THAT BURDEN ON THEM.

24           I DO WANT TO MODIFY IT TO CALL OUT THE

25  JUDICIAL COUNSEL FEE WAIVER FORM.  SO MAKE A PASSING

26  REFERENCE POSSIBLY TO THE FEE WAIVER.  YOU WANT TO

27  IDENTIFY JUDICIAL COUNSEL FORM, MC DASH NUMBER, NUMBER,

28  NUMBER, AVAILABLE AT WWW.COURTS.CA.GOV WITH THE CORRECT
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1  LINK, SO THEY CAN QUICKLY GET TO THE FEE WAIVER FORM.

2           BUT I'M CONCERNED THOUGH WHEN THEY JUST SERVE

3  YOUR OFFICE, WHEN HYPOTHETICALLY -- THE GENTLEMAN WHO

4  SPOKE FIRST IS --

5           MR. SLATER:  MR. SLATER.  YES.

6           THE COURT:  HE'S THEORETICALLY DUE NOTICE.  SO

7  IF THEY ONLY SERVE YOU, MR. TANAKA, HOW DO WE

8  EVENTUALLY GET NOTICE TO MR. SLATER?

9           MR. TANAKA:  THAT I THINK IS BUILT INTO THE

10  NOTICE IN WHAT YOUR HONOR TOLD US TO DO AT THE LAST

11  CONFERENCE, WHICH IS WE ALSO EXPLAINED THAT THEY ARE

12  SUPPOSED TO REGISTER FOR ELECTRONIC SERVICE THROUGH

13  FILE AND SERVEXPRESS.

14           THE COURT:  I SAW THAT.  AND I WONDER IF

15  THAT'S PRACTICAL.  I GUESS THAT'S BUYER'S REMORSE OF A

16  SUGGESTION MADE PREVIOUSLY.

17           MR. TANAKA:  THEN, YOUR HONOR, IF THAT'S A

18  CONCERN, IF WE GET THE ANSWER, WE CAN PUT IT ON FILE

19  AND SERVEXPRESS.  BUT AT SOME POINT, THEY ARE GOING TO

20  NEED, IF THEY FILE THE FORM ANSWER, I THINK YOUR HONOR

21  WANTS THEM ON FILE AND SERVEXPRESS.

22           THE COURT:  AND I SUPPOSE THE QUESTION IS, DO

23  WE GET FORM ANSWERS FROM 10 PEOPLE, 100 PEOPLE, 600

24  PEOPLE, 1004 PEOPLE?  DO WE KNOW FROM PRIOR LITIGATION

25  WHAT THE TYPICAL RESPONSE RATE IS FOR THE IN REM

26  INTERESTED PARTIES?

27           MR. TANAKA:  WE'VE CHECKED, AND THE NUMBERS

28  ARE NOT THAT GREAT.  YOU KNOW, WE'RE TALKING LESS THAN
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1  A THOUSAND.  MAYBE A COUPLE HUNDRED.  BUT I'LL DEFER TO

2  MR. SLATER.

3           MR. SLATER:  NO.  I THINK THAT'S RIGHT.  I

4  THINK OUR EXPERIENCE IS NOT MANY PEOPLE.  PARTICULARLY,

5  AS YOUR HONOR POINTS OUT, IF YOU'RE GETTING WATER FROM

6  THE CITY, YOU DON'T CARE.

7           THE COURT:  AND WE MAKE THEM PAY $435 --

8           MR. MELNICK:  AND THEY DON'T REALLY UNDERSTAND

9  WHAT'S GOING ON ANYWAY.

10           THE COURT:  MAYBE PUT THEM ON FILE AND

11  SERVE --

12           MR. TANAKA:  LET ME JUST ADDRESS THAT COMMENT.

13  ALL WE CAN DO IS DO WHAT THE LAW REQUIRES TO PUT INTO

14  THE NOTICE.

15           MR. COOPER:  YOUR HONOR, IF I MAY?

16           THE COURT:  I WANT TO STAY WITH THIS, BUT I'LL

17  GET TO YOU.  SO KEEP YOUR THOUGHT.  IF THEY WEREN'T

18  FORCED ON FILE AND SERVEXPRESS, I WAS CONCERNED IN THE

19  OTHER DIRECTION, WHERE THERE'S THINGS THAT HAPPEN GOING

20  FORWARD THAT MAY BE OF INTEREST TO THEM.

21           A NOTICE OF A MOTION TO MAKE A DETERMINATION,

22  OR TO BATTLE ABOUT AN EXPERT, OR TO SET A TRIAL.  IF

23  THEY WEREN'T FORCED ON FILE AND SERVEXPRESS, HOW WOULD

24  THEY KNOW WHAT'S HAPPENING?

25           I GUESS, THEORETICALLY THEY COULD LOOK AT THE

26  LOS ANGELES SUPERIOR COURT WEBSITE.  BUT SOME THINGS

27  WILL BE EXCHANGED AMONG THE COUNSEL THAT MAY NOT BE

28  VIEWED AS NECESSARY FOR FILING WITH THE COURT, LIKE
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1  DISCOVERY.

2           SO THEN I WAS WONDERING WHETHER OR NOT YOU

3  WANT TO BE MAINTAINING AS PART OF WHAT IS BELIEVED TO

4  BE A CONTEMPLATED WEBSITE, SOME KIND OF ENCYCLOPEDIA, A

5  COMPENDIUM OF EVERYTHING THAT'S BEING SERVED AS AN

6  ALTERNATIVE TO FILE AND SERVEXPRESS.

7           BUT MAYBE THE ANSWER IS TOO WITH THESE PEOPLE

8  WHO CHOOSE TO COME AND ACT LIKE LAWYERS, WHICH IS WHAT

9  THEY ARE DOING IF THEY COME WITHOUT A LICENSED LAWYER,

10  POINT THEM TO FILE AND SERVEXPRESS.  AND THEN IF THEY

11  DON'T DO THAT, THAT BECOMES THEIR PROBLEM OF FAILURE TO

12  TAKE ADVANTAGE OF A THEORETICAL RESOURCE.

13           I BELIEVE THEY CAN GET A FEE WAIVER FROM FILE

14  AND SERVEXPRESS, A FEE WAIVER FROM THE CLERK COURT.  I

15  DON'T KNOW THAT FOR CERTAIN.  COUNSEL OUGHT TO RUN THAT

16  DOWN TO THE GROUND.

17           MR. TANAKA:  RUN DOWN TO THE GROUND THE --

18           THE COURT:  WHETHER A COURT FEE WAIVER MAKES

19  FILE AND SERVEXPRESS FREE.  I KNOW IT MAKES COURT CALL

20  FREE.

21           NOW, PLAINTIFF'S COUNSEL WANTED TO SPEAK.

22           MR. COOPER:  YES.  I'M WORKING ON GETTING INTO

23  AN ADJUDICATION -- FROM ENVIRONMENTAL CLAIMS IN AN

24  ADJUDICATION BEFORE JUDGE KIRWAN IN SANTA CLARA, WHICH

25  IS THE SANTA MARIA VALLEY WATER CONSERVATION DISTRICT

26  AND ADJUDICATION OF THAT BASIN.

27           SO BEFORE KIRWAN GOT IT, I THINK IT WAS KOMAR

28  HAD THE CASE.  AND THAT CASE IS RUN USING FILE AND
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1  SERVEXPRESS.  AND THERE WAS ABOUT 1500, 1700 PARTIES

2  LISTED.

3           AND THE COURT -- SANTA CLARA COUNTY COURT HAS

4  A STANDING ORDER FOR COMPLEX LITIGATION REQUIRING

5  PARTICIPATION IN ELECTRONIC SERVICE.  SO I JUST PUT

6  THAT FORWARD AS A POSSIBLE EXEMPLAR ABOUT HOW THEY'VE

7  HANDLED IT THERE.

8           AND THEY ARE IN MOTION PRACTICE AGAIN RIGHT

9  NOW.  IT'S THE ONGOING JURISDICTION.  THAT CASE IS,

10  WHAT, 12 YEARS OLD, 15?

11           THE COURT:  DO YOU SENSE THERE ARE A LOT OF

12  SELF-REPRESENTED PEOPLE, OR DO THOSE 1500-SOME PEOPLE

13  TEND TO WIND UP WITH LAWYERS?

14           MR. COOPER:  IT LOOKS LIKE MOST EVERYBODY HAS

15  A LAWYER.

16           THE COURT:  THAT SOLVES THAT.  I DON'T HAVE

17  ANY PROBLEM TELLING A LICENSED LAWYER TO SIGN UP FOR

18  FILE AND SERVEXPRESS.

19           MR. COOPER:  I'M NOT SURE IF THAT WAS A CAUSE

20  OR AN EFFECT IN THE FILE AND SERVEXPRESS.

21           MR. SLATER:  MOST OF THE LITIGANTS IN THAT

22  CASE BANDED TOGETHER.  SO AS THE ADJUDICATION

23  PROCEEDED, GROUPS FORMED.  THERE ARE MULTIPLE GROUPS.

24  AND A SINGLE LAW FIRM WILL REPRESENT AS MANY AS 50

25  PEOPLE.

26           THE COURT:  THEY HAVE A COMMON SELF-INTEREST.

27           MR. SLATER:  CORRECT.

28           MR. COOPER:  NOW, WE'RE HAVING A MOTION
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1  PRACTICE DISPUTE RIGHT NOW ABOUT WHETHER THAT

2  ELECTRONIC SERVICE SATISFIES DUE PROCESS AS TO THE FISH

3  AND GAME CODE CLAIMS THAT WE ARE BRINGING, THE CITIZEN

4  PLAINTIFFS, THE ENVIRONMENTAL GROUP.

5           SO I HAVE TO SAY I HAVE AN OPINION THAT IT

6  SATISFIES DUE PROCESS.  BUT THERE IS AT LEAST ONE

7  SIGNIFICANT -- A WATER DISTRICT, SANTA CLARA VALLEY

8  WATER DISTRICT IS ARGUING THAT IT DOES NOT.

9           THE COURT:  WHAT KIND OF NOTICE DO THEY THINK

10  SHOULD BE GIVEN?

11           MR. COOPER:  PERSONAL SERVICE ON EVERY

12  PROPERTY OWNER, EVERY RIPARIAN, EVERY OVERLYING,

13  EVERY-EVERY.

14           THE COURT:  NOT JUST ONCE.  REPEATEDLY IN THE

15  COURSE OF THE CASE?

16           MR. COOPER:  AS APPARENTLY THESE NEW CLAIMS

17  ARE DIFFERENT IN THEIR MINDS.

18           THE COURT:  WELL, OKAY.

19           MR. COOPER:  IT'S A NEW CASE.  EVEN THOUGH

20  IT'S COORDINATED WITH, IT'S A NEW CASE.  SO THEREFORE

21  WE HAVE TO PROVIDE NEW SERVICE TO EVERYONE.

22           THE COURT:  IT'S LIKE A NEW GROUNDWATER

23  ADJUDICATION?

24           MR. COOPER:  IT'S A NEW CLAIM BEING INJECTED

25  INTO THE ADJUDICATION.  SO I THINK IT'S WORTH -- I

26  REALIZE KIRWAN WASN'T BEING VERY HELPFUL.  MAYBE

27  BECAUSE HE WASN'T AROUND BACK WHEN THAT WAS ADDRESSED.

28           THE COURT:  KOMAR, UNLESS YOU TELL ME TO TALK
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1  TO HIM, SINCE HE'S THE MEDIATOR, I'M GOING TO KEEP MY

2  HANDS OFF OF HIM.

3           MR. COOPER:  RIGHT.

4           THE COURT:  THE VERY FACT HE'S TRYING TO

5  SETTLE YOUR CASE, I'M GOING TO KEEP MY DISTANCE FROM

6  KOMAR.

7           MR. TANAKA:  I DON'T WANT TO MISLEAD THE

8  COURT.  WE HAD A MEDIATION SESSION WITH JUDGE KOMAR.

9  WE HAVE NOT BEEN BACK IN FRONT OF HIM.  WE'VE BEEN

10  WORKING ON OUR OWN.

11           THE COURT:  LAWYERS USED TO KNOW HOW TO SETTLE

12  CASES ON THEIR OWN.  IT'S A SKILL THAT'S WORTH

13  DEVELOPING AND REFINING IF YOU'RE A PRACTICING LAWYER.

14           OKAY.  BACK TO YOU, MR. TANAKA.

15           MR. TANAKA:  YOUR HONOR, I HAVE FINISHED THE

16  COMMENTS I HAD.  BUT I WOULD BE PLEASED TO ANSWER ANY

17  QUESTIONS THE COURT HAS.

18           THE COURT:  LET ME LOOK AT MY NOTES FROM THE

19  TOP DOWN HERE TO BE SURE I'VE BEEN INCLUSIVE OF THINGS

20  THAT CONCERNED ME.

21           PAGE 6 OF THE JOINT REPORT, YOU TALK ABOUT

22  CONCERNS ABOUT NAME, ADDRESS, AND PARCEL NUMBER.  BASED

23  ON THE PUBLIC RECORDS OF THE VENTURA COUNTY ASSESSOR,

24  WOULD NOT THE TITLE OWNER ASSOCIATED WITH AN ASSESSOR'S

25  PARCEL NUMBER BE A PUBLIC RECORD?

26           MR. TANAKA:  YOU'RE ADDRESSING THE QUESTION OF

27  CONFIDENTIALITY?

28           THE COURT:  YES.
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1           MR. TANAKA:  YES.  YOU'RE RIGHT.  IT IS PUBLIC

2  INFORMATION.

3           THE COURT:  AND THAT WOULD ASSOCIATE WITH THE

4  STREET ADDRESS, WOULD IT NOT?

5           MR. TANAKA:  IT WOULD.

6           THE COURT:  SO WHY DO WE HAVE TO WORRY FURTHER

7  ABOUT CONFIDENTIALITY FOR SOMETHING THAT'S PUBLIC IN

8  THE ASSESSOR'S RECORDS?

9           MR. TANAKA:  BECAUSE, YOUR HONOR, WE JUST

10  WANTED TO MAKE SURE THAT THE PEOPLE ON THE LIST WEREN'T

11  FEELING LIKE THEY WERE BEING PRESSED BY THE PUBLIC IF

12  THIS LIST GOT OUT.  BUT YOUR HONOR IS CORRECT --

13           THE COURT:  LET ME BACK UP ANOTHER ONE.  EVERY

14  TIME WE TRY TO DEAL WITH CONFIDENTIALITY, BECAUSE OF

15  THE HISTORICAL ANGLO-AMERICAN RULE IN FAVOR OF PUBLIC

16  COURTS AND PUBLIC COURT RECORDS -- OF WHICH I'M A HUGE

17  FAN.

18           MY FIRST ASSIGNMENT WAS IN ONE OF THESE RARE

19  COURTS WHERE THE DOORS ARE LOCKED TO THE PUBLIC, THE

20  FILES ARE LOCKED TO THE PUBLIC, JUVENILE DEPENDENCY.

21           AND THE PROBLEMS OF WHAT HAPPENS WHEN THE

22  DOORS AND FILES ARE LOCKED TO THE PUBLIC, MAKE MANIFEST

23  THE GREAT VIRTUES OF GENERATIONS AND CENTURIES OF THE

24  ANGLO-AMERICAN TRADITION OF OPEN COURTS AND OPEN FILES.

25           SO I AM A TOTAL HAWK ON NOT LETTING PEOPLE GET

26  THINGS FILED UNDER SEAL, UNLESS A REALLY PROPER BASIS

27  IS MADE TO SATISFY CALIFORNIA RULE OF COURT 2.550,

28  2.551, WHICH IS A DERIVATIVE OF A STATE SUPREME COURT
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1  SUBSIDIARY CASE.

2           AND FROM THE POINT OF VIEW OF COURT STAFF, ALL

3  THESE ENVELOPES AND JACKETS AND SEALS, IT IS THE

4  BIGGEST TIME SUCK THAT THERE COULD BE.  SO I DO NOT

5  WANT TO GIVE YOU ANY ENCOURAGEMENT TO TRY TO TREAT

6  ANYTHING AS CONFIDENTIAL, IF THERE'S NOT A PROPER BASIS

7  TO CHOOSE CONFIDENTIAL; BECAUSE OF THE TERRIBLE TIME

8  SUCK FOR COURT STAFF.

9           AND FRANKLY, IF I CAN TELL YOU WHERE IT IS

10  ALREADY AVAILABLE IN THE PUBLIC RECORD, I THINK I'VE

11  TOLD YOU WHY I'M NOT GOING TO LET YOU TRY TO SEAL THAT

12  INFORMATION IF IT'S ALREADY IN THE PUBLIC RECORD.  SO

13  LET'S NOT GO THERE.

14           MR. TANAKA:  THAT'S FINE.  WE JUST WANTED TO

15  GET THE COURT'S THOUGHTS ON IT.

16           THE COURT:  NOW YOU KNOW.

17           MR. TANAKA:  EXACTLY.  AND WE DID NOT HAVE A

18  PRIVILEGE, OR A STATUTE, OR A CASE IN MIND.

19           THE COURT:  I'M AWARE THAT -- I HOPE TO HAVE

20  PUBLIC MEETINGS IN DECEMBER.  I'M NOT TRYING TO SLOW

21  YOU DOWN.  I WOULD LIKE TO GET THIS THING OUT IN A WEEK

22  OR TWO, IF WE CAN GET PAST THESE HICCUPS.

23           SO ALTHOUGH I'M NOT READY TO GRANT YOUR MOTION

24  TODAY, I'M NOT TRYING TO SLOW ROLL THIS.

25           MR. TANAKA:  NO PROBLEM.  I THINK WE WILL JUST

26  RESCHEDULE THOSE MEETINGS, BECAUSE THERE'S A LOT OF

27  LOGISTICS IN GETTING THE NOTICE PUT TOGETHER.  AND

28  WHILE YOUR HONOR IS GOING THROUGH HIS NOTES, WE DID
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1  WANT TO TALK BRIEFLY ABOUT SETTLEMENT.

2           THE COURT:  OKAY.  I'VE ALREADY TOLD YOU TO

3  THINK ABOUT YOUR PRAYER.  I'VE TOLD YOU TO WORRY ABOUT

4  SPECIFICITY IN THE NOTICE OF COMMENCEMENT OF

5  GROUNDWATER BASIN ADJUDICATION.  I'VE TOLD YOU THAT I

6  THINK THE ANSWER OUGHT TO HAVE A PLACE TO IDENTIFY THE

7  PARTY.

8           I AM READY TO GO BACK TO TELLING THEM ALL TO

9  USE FILE AND SERVEXPRESS, AND WAIT FOR THE LITIGANTS TO

10  TELL ME WHY THEY SHOULDN'T.

11           THAT'S DIFFERENT THAN WHAT WOULD HAVE HAPPENED

12  IF WE BROKE INTO E-FILING EARLY.  BECAUSE WE WOULD HAVE

13  THEN HAD TO TELL EACH OF THEM TO GO MAKE THE SAME KIND

14  OF ARRANGEMENTS, WHICH YOUR LAW OFFICES HAVE, WHICH IS

15  ONE OF THOSE THIRD-PARTY ELECTRONIC FILING AND SERVICE

16  PROVIDERS; WHERE EACH OF THESE SELF-REPRESENTED PEOPLE

17  WOULD NEVERTHELESS HAVE TO MAKE A RELATIONSHIP WITH

18  FIRST LEGAL OR ITS COMPETITORS, JUST LIKE YOUR OFFICES

19  HAVE RELATIONS.

20           BECAUSE OUR CLERK'S OFFICE AND THE FILING

21  MODALITY WILL NOT ACCEPT ANYTHING THAT COMES DIRECTLY

22  FROM YOUR LAW OFFICE OR FROM ONE OF THESE LITIGANTS.

23           NOW, IT IS TRUE FOR A SELF-REPRESENTED

24  LITIGANT WITH E-FILING, WE DO ACCEPT A HARD COPY PAPER.

25  SO IN THAT SENSE, THEORETICALLY THEY WOULD STILL HAVE

26  AN OUT IF THEY DIDN'T HIRE A LAWYER.

27           BUT I THINK THE WAY WE'RE DOING IT HERE, IS

28  MUCH THE BETTER.  AND MY COURT MANAGEMENT IS DEFINITELY
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1  NOT PREPARED TO MAKE THIS THE BETA TEST SITE OF

2  E-FILING WITHIN COMPLEX.

3           MR. TANAKA:  THERE WAS ONE OTHER THING YOU

4  INSTRUCTED US TO DO, WHICH WE WILL DO, WHICH IS TO ALSO

5  MAKE AVAILABLE IN THE NOTICE THE FEE WAIVER PROVISIONS.

6           OFF THE RECORD.

7           (PAUSE IN THE PROCEEDINGS.)

8           THE COURT:  BACK ON THE RECORD.

9           SPECIFIC TO YOUR NOTICE AT PAGE 5, LINES 24

10  AND 25, MR. THRALL WILL DOUBLE-CHECK TO MAKE SURE

11  YOU'RE USING THE CORRECT PHONE NUMBER.

12           WAS IT INTENTIONAL THAT YOU WERE GOING TO

13  SERVE THE OVERLYING PROPERTY OWNERS WHO DON'T HAVE

14  RIPARIAN INTERESTS WITH THE COMPLAINT, ALTHOUGH THAT'S

15  NOT REQUIRED BY THE STATUTE?

16           MR. TANAKA:  IT WAS WHEN WE MADE THAT

17  REPRESENTATION.

18           THE COURT:  I DON'T HAVE A QUARREL WITH YOU

19  DOING IT.  IT'S JUST THE THICK DOCUMENT IS NOT IN

20  DEROGATION OF THE STATUTE, BUT IT'S MY UNDERSTANDING

21  IT'S NOT REQUIRED BY THE STATUTE.

22           MR. TANAKA:  YES, YOUR HONOR.  IT WAS INTENDED

23  TO MAKE EXTRA NOTICE.  AS I LOOKED AT THE NUMBER OF

24  PARTIES WE WERE SERVING AND THE COST OF DOING IT, I

25  REGRET HAVING MADE THAT REPRESENTATION.  BUT I WILL

26  FOLLOW THROUGH ON WHATEVER REPRESENTATION I MADE.  ONE

27  THOUGHT WE HAD IS --

28           THE COURT:  I WON'T LET YOU PULL IT BACK,
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1  UNLESS SOMEBODY OBJECTS.  AND JUST SERVE THE MORE

2  LIMITED NOTICE THAT THE LEGISLATURE REQUIRES.  BUT IT'S

3  A LIMITED NOTICE THAT TELLS THEM HOW THE SKY IS GOING

4  TO FALL ON THEM, THEY'RE NEVER GOING TO HAVE A WELL, OR

5  IF IT'S GOING TO HAVE A WELL IT'S GOING TO ONLY HAVE A

6  PIDDLING OF WATER, ONLY TO WHAT PEOPLE THINK THEY CAN

7  GET FROM A WELL.

8           THAT'S WHAT I WANT CLEAR AND SIMPLE IN YOUR

9  NOTICE, GIVING THEM HUNDREDS OF PAGES OF A LITURGIC

10  COMPLAINT -- I'M SURE IT'S AS BRIGHT AND TIGHT AS BEST,

11  BEST AND KRIEGER CAN MAKE IT; BUT IT'S STILL SORT OF

12  LITURGIC FOR A LAYMAN.  IT DOESN'T NECESSARILY ADD

13  VALUE.

14           MR. TANAKA:  WE WILL REVISE THE NOTICE TO TALK

15  ABOUT THE DIRE CIRCUMSTANCES THAT BEFALL THE PARTIES

16  THAT DON'T APPEAR POTENTIALLY.  WE WILL NOT SERVE THE

17  THIRD AMENDED CROSS-COMPLAINT OR WHATEVER VERSION WE

18  END UP SERVING.

19           THE COURT:  PRESENT COMPANY OBJECT TO A CHANGE

20  OF THAT TYPE?

21           MR. SLATER:  NO, YOUR HONOR.

22           MR. MELNICK:  NO, YOUR HONOR.

23           MR. COOPER:  NO, YOUR HONOR.

24           THE COURT:  OKAY.  STAYING WITH THE NOTICE FOR

25  A MOMENT, PAGE 3, LINE 6, THE WORD "ANSWER" SHOULD BE

26  CAPITALIZED.  LINE 7, IT APPEARS TWICE AND SHOULD BE

27  CAPITALIZED.  LINE 8, SHOULD BE CAPITALIZED, BECAUSE

28  IT'S A JARGON TERM TO DESCRIBE THAT SPECIFIC DOCUMENT
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1  THEY ARE GOING TO USE.

2           PAGE 5, LINE 25, ADD A SENTENCE THAT SAYS,

3  "NOTE THAT THE FILING LOCATION IS IN A SEPARATE

4  COURTHOUSE FROM THE COURTHOUSE IN WHICH THE CASE WILL

5  BE HEARD," OR SOME WORDS TO THAT EFFECT TO EXPLAIN THE

6  DISCONNECT BETWEEN THE FACT THAT THE PAPERS GO TO MOSK

7  BUT THE COURT IS IN THE SPRING STREET BUILDING.

8           I HAD ACTUALLY, WHEN I READ YOUR DOCUMENT,

9  MISPERCEIVED PAGE 4, SUBPARAGRAPH LITTLE ROMAN 3, TO BE

10  A STATEMENT THAT THEY COULD AND SHOULD SOLELY SERVE

11  THEIR ANSWER ON THEIR COLLEAGUE, DAKOTA BENJAMIN, AT

12  THE WALNUT CREEK OFFICE.

13           I SEE NOW THAT'S REALLY JUST A, HERE'S HOW TO

14  FIND COUNSEL IF YOU WANT TO TALK TO THEM.  BUT THAT

15  ALSO TELLS ME THEN ON PAGE 5 AT THE END, LINES 26 AND

16  27, YOU REALLY ASSUME EVERYONE WENT TO LAW SCHOOL AND

17  KNOWS WHAT SERVICE IS ALL ABOUT.

18           AND YOU NEED TO BE MUCH MORE EXPRESSED THAT

19  THEY HAVEN'T SERVED IT PROPERLY UNTIL THEY'VE SIGNED UP

20  FOR FILE AND SERVEXPRESS AND UPLOADED THE DOCUMENTS AND

21  SERVED THEM TO EVERYBODY WHO'S ON THE SERVE LIST AND

22  INDEED THEY DON'T JUST MAIL IT TO BEST BEST AND

23  KRIEGER.

24           I ACTUALLY MISREAD YOUR DOCUMENT THIS MORNING

25  TO THE CONTRARY.  IF I COULD MISREAD IT THAT WAY, ANY

26  OF THESE POOR THOUSANDS OF LANDOWNERS COULD.  SO YOUR

27  SERVICE -- IT PROBABLY OUGHT TO GO BEFORE THE WORD

28  "FILING."  BECAUSE THEORETICALLY YOU SERVE FIRST AND
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1  FILE SECOND.  AND YOU DON'T FILE UNTIL YOU'VE SERVED.

2           BUT THE WAY YOU'VE GOT IT DOWN HERE IS, SORT

3  OF, SERVICE AS AN AFTERTHOUGHT; BUT ACTUALLY SERVICE IS

4  A PREREQUISITE TO PROPER FILING.  AND SO YOU NEED TO

5  REALLY BUFF UP THE SERVICE PART OF THINGS THAT YOU MUST

6  SERVE BEFORE YOU FILE.  AND YOU SERVE IT BY SENDING IT

7  WITH FILE AND SERVEXPRESS.  AND YOU HAVE PROTOCOLS TO

8  UPLOAD, AND HAVE A NICE DAY, AND ISN'T THIS FUN.

9           YOU DON'T DO A DEADLINE, BUT SORT OF MAKE IT

10  AS CLEAR AS POSSIBLE THAT THEY EXPECT YOU TO DO WHAT A

11  LAWYER WOULD DO IN REGARD TO CAUSING PROPER SERVICE TO

12  HAPPEN.

13           THAT ALSO SAVES YOU FROM THE QUESTION I WAS

14  POSING EARLIER, WHICH IS YOU ARE GOING TO BE THE

15  BACKBOARD ON WHICH SERVING YOU ONLY WOULD SOMEHOW

16  BOUNCE IT TO FILE AND SERVEXPRESS.

17           AT LEAST HYPOTHETICALLY AT THE MOMENT I'M

18  WILLING TO TRY THE THEORY.  WE WILL MAKE IT THEIR CALL.

19           MR. TANAKA:  VERY WELL, YOUR HONOR.

20           AND IF YOU HAD A MOMENT, I WANTED TO TURN TO

21  WHAT I THOUGHT WAS POSITIVE PROGRESS IN THE SETTLEMENT.

22           THE COURT:  I'LL GET TO IT IN A MOMENT.  I'M

23  NOT QUITE THERE YET.  ALL RIGHT?

24           MR. TANAKA:  OF COURSE.

25           THE COURT:  OKAY.  THIS IN ITS OWN WAY RELATES

26  TO POSSIBLE SETTLEMENT.  SO ONCE I PUT THIS OUT --

27  WELL, TWO QUESTIONS.  IN MORE ROUTINE MASS TORT CASES,

28  WHERE THERE ARE MANY DIFFERENT PLAINTIFF FIRMS AND MANY
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1  DIFFERENT INDIVIDUAL PLAINTIFFS, THERE'S OFTEN JUST A

2  SINGLE SOURCE OF MONEY.

3           TYPICALLY THERE ARE A SMALL NUMBER OF LAWYERS

4  REPRESENTING A SINGLE CHECKBOOK OF MUTUAL SETTLEMENT.

5  THE PARTIES OFTEN FIND IT VALUABLE TO USE DATA

6  AGGREGATORS.  AND TWO I KNOW WHO ARE OUT THERE

7  COMPETING ARE CALLED ANKURA, AND BROWN GREER.

8           AND THEY SEEM TO PROVIDE SUITABLE PLATFORMS

9  THAT LET COUNSEL UPLOAD DATA, WHETHER IT'S DATA SHEETS

10  ABOUT PEOPLE CLAIMING TORT INJURIES FROM USE OF SOME

11  DRUG.  BUT I WOULD THINK CONCEPTUALLY IT MIGHT PROVIDE

12  A USEFUL PLATFORM FOR AGGREGATING THE DATA YOU ALL MAY

13  NEED.

14           AND, I GUESS, A DIFFERENT QUESTION HAVING TO

15  DO WITH CHASING AFTER TRYING TO SERVE ALL THESE PEOPLE,

16  REALLY I GUESS IN A WAY TO MAKE YOUR COST TO YOUR

17  CLIENT, MR. TANAKA, AS TOLERABLE AS POSSIBLE; IS THERE

18  ANY WAY TO THINK THAT THE CLASS ACTION THIRD-PARTY

19  ADMINISTRATORS, SUCH AS SIMPLURIS AND ITS COMPETITORS,

20  COULD SOMEHOW PROVIDE ANY VALUE TO THE EXERCISE YOU'RE

21  ABOUT TO UNDERTAKE, IN TERMS OF FIGURING OUT IF YOU

22  SERVE ALL THESE PEOPLE SUCCESSFULLY.  IF NOT, ENSURE

23  POSTING THAT'S APPARENTLY REQUIRED AS PHASE 2.

24           THIS IS PROBABLY MORE BETWEEN YOU AND YOUR

25  CLIENT.  FRANKLY, I'M NOT HERE TRYING TO SHILL FOR

26  SIMPLURIS OR ITS COMPETITORS.  I'M NOT SURE THAT THEY

27  ARE NOSE-TO-NOSE COMPETITORS WITH ANKURA AND ITS

28  COMPETITOR, BROWN GREER.  THAT IS A SLIGHTLY DIFFERENT
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1  MARKET NICHE.  BUT YOU MIGHT WANT TO THINK WHETHER

2  THOSE PEOPLE COULD HELP YOU OUT.

3           THE IDEA OF HAVING A GENERIC WEBSITE THAT'S

4  NOT MAINTAINED BY THE COURT, OR SOMETHING LIKE THAT; IF

5  FILE AND SERVEXPRESS IS GOING TO BE AN EFFECTIVE

6  MODALITY FOR SERVICE, THEN I DON'T THINK YOU NEED TO

7  USE THAT WEBSITE AND CLUTTER IT UP WITH EVERY DAMN

8  THING THAT'S SERVED OR FILED IN THIS CASE.  THE COURT'S

9  WEBSITE WILL BE CLUTTERED UP ENOUGH.

10           SO WITH THAT, YES, TELL ME WHAT THE GOOD NEWS

11  IS.

12           MR. TANAKA:  CAN I JUST ADDRESS SOME OF YOUR

13  THOUGHTS?  WE'VE BEEN TALKING TO THE VENDORS.  WE'RE

14  GOING TO USE ONE VENDOR FOR SERVICE AND ONE VENDOR FOR

15  MAILING THE NOTICE.  PART OF OUR --

16           THE COURT:  YOU GOT A BIG MAILING LIST,

17  INCLUDING GETTING ALL THOSE RETURN RECEIPTS REQUESTED

18  AND KEEPING TRACK OF IT.

19           MR. TANAKA:  I'M VERY WELL AWARE OF THAT.

20  YES.

21           THE COURT:  IS YOUR LITIGATION BUDGET A PUBLIC

22  RECORD IN THE VENTURA CITY RECORDS?  OR THEY DO THAT IN

23  EXECUTIVE SESSION, I GUESS.

24           MR. TANAKA:  WELL, THE FEES ARE PUBLIC

25  INFORMATION.

26           BUT, YOUR HONOR, WHAT WE'VE DONE IS WE'VE

27  WORKED WITH BOTH VENDORS TO MAKE SURE THAT THERE'S A

28  TRACKING SYSTEM IN PLACE FOR SOME OF THE VERY QUESTIONS



866-299-5127
Aiken Welch, A Veritext Company

Page 53

1  YOU'RE ASKING:  WHO GOT THE LETTERS BY MAIL, WHO

2  RETURNED THE RECEIPTS, WHO IS THEN GOING TO GO OUT AND

3  HAVE THEIR PROPERTY POSTED, SIMILARLY WITH PERSONAL

4  SERVICE, HOW MANY TIMES ALL OF THAT INFORMATION.

5           AND THEN IN TERMS OF THE WEBSITE, CANDIDLY THE

6  VISION WE HAD IS IT'S GOING TO BE AN OPPORTUNITY FOR

7  THE PARTIES TO PLACE THEIR PLEADINGS AND THEIR

8  DISCOVERY ON IT.

9           AS YOU WOULD SEE IN BIG LITIGATION WHERE

10  THERE'S A DATABASE THAT THE PARTIES USE TO EXCHANGE

11  THEIR INFORMATION, AS OPPOSED TO HAVING PARTIES, FOR

12  EXAMPLE, SERVE A LINK TO A THOUSAND DOCUMENTS ON EVERY

13  PARTY.  THEY JUST POST IT UP ON THIS WEBSITE.

14           SO IT'S A WEBSITE THAT EVERYBODY WILL HAVE TO

15  BE ABLE TO VIEW AND LOOK AT BEFORE WE MAKE IT UP AND

16  RUNNING.  AND WE WILL TAKE COMMENTS.

17           THE COURT:  WHO CONTROLS IT?

18           MR. TANAKA:  WELL, YOUR HONOR ASKED US TO HOST

19  IT, I THINK.

20           THE COURT:  I KNOW I DON'T WANT TO CONTROL IT.

21           MR. TANAKA:  WE WILL HOST IT.

22           THE COURT:  AND YOU'LL DO IT IN A WAY THAT

23  OTHER COUNSEL WILL FIND TOLERABLE BECAUSE IT'S MUTUAL?

24           MR. TANAKA:  EXACTLY.

25           THE COURT:  ANYBODY OBJECT TO THAT?

26           MR. SLATER:  NO, YOUR HONOR.

27           MR. COOPER:  NO, YOUR HONOR.

28           MR. MELNICK:  NO, YOUR HONOR.
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1           THE COURT:  GOOD.  CONGRATULATIONS.

2           MR. TANAKA:  YOUR HONOR?

3           THE COURT:  TRUST IS A GOOD PRECURSOR FOR

4  SETTLEMENT.

5           MR. TANAKA:  YES.  WELL, IT'S A TWO-WAY

6  STREET.  COUNSEL HAVE BEEN VERY COOPERATIVE.  AND

7  THAT'S FRANKLY WHAT'S ENABLED US TALKING TO CERTAIN

8  CONSUMPTIVE USERS.  NOT ALL CONSUMPTIVE USERS ARE PART

9  OF THIS, BECAUSE OF DIFFERENT -- I'LL SET THAT ASIDE.

10           CERTAIN CONSUMPTIVE USERS ARE IN DISCUSSIONS.

11  AND AS I THINK WE'VE INDICATED, WE'VE HAD BASICALLY

12  WEEKLY PHONE CALLS.  WE'VE HAD A COUPLE OF IN-PERSON

13  SESSIONS.  WE'VE EXCHANGED EXPERT REPORTS AND OUTLINES.

14  WE'VE EVEN EXCHANGED A DRAFT JUDGMENT, A PHYSICAL

15  SOLUTION IN ITS VERY EARLY STAGES.

16           AND WE BELIEVE THAT IN JANUARY, WE WOULD BE IN

17  A POSITION TO COME IN BEFORE THE COURT AND GIVE YOU A

18  HIGH-LEVEL PICTURE OF THE LEGAL CONCEPTS; AND ALSO A

19  HIGH LEVEL OF BACKGROUND INFORMATION THAT'S TECHNICAL

20  INFORMATION THAT SUPPORTS THAT.  SO THE COURT WILL

21  UNDERSTAND THE WATERSHEDS, THE CONSUMPTIVE USERS, AND

22  INFORMATION REGARDING THE WATERSHEDS.

23           WE MAY NOT HAVE AGREED ON ALL THESE HIGH-LEVEL

24  PRINCIPLES.  BUT WE'RE NOT GOING TO SHY FROM THE FACT

25  THAT WE, THE CITY AT LEAST, WILL IDENTIFY, LOOK, WE

26  DON'T HAVE A CONSENSUS ON THIS, THIS IS WHAT WE'RE

27  PROPOSING.  AND WE WILL LEAVE IT UP TO THE PARTIES.

28           THE COURT:  WAS THERE ONE OBVIOUS PHYSICAL
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1  SOLUTION THAT MAKES A DIFFERENCE?

2           MR. TANAKA:  NO.  I DON'T THINK THERE'S ANY

3  ONE TRACK, BUT I WOULD LIKE TO GET COUNSEL'S COMMENTS

4  TOO.

5           MR. SLATER:  GREAT QUESTION, YOUR HONOR.

6           THE COURT:  I TRIED THE SEWER PLANT, BUT THAT

7  DIDN'T WORK.

8           MR. SLATER:  I THINK WHAT I CAN SAFELY SAY IS

9  WHEN YOUR HONOR DELVES MORE DEEPLY INTO THE CASE,

10  YOU'RE GOING TO FIND YOURSELF PROBABLY IN A UNIQUE

11  POSITION IN YOUR JUDICIAL LIFE.

12           IT'S NOT OFTEN THAT A STREAM OR GROUNDWATER

13  ADJUDICATION SHOWS UP IN A COURTROOM.  AND IT'S NOT

14  OFTEN THAT A JUDGE ACTUALLY HAS AN OPPORTUNITY OR A

15  DUTY, A CONSTITUTIONALLY-BASED DUTY, TO APPLY COMMON

16  LAW AND CONSTITUTIONAL PRINCIPLES TO WHAT'S IN FRONT OF

17  YOU.

18           SO IN THIS INSTANCE, WHAT THE CONSUMPTIVE

19  USERS ARE ATTEMPTING TO DO IN A COLLABORATIVE

20  FASHION -- MR. TANAKA SUGGESTED IT'S NOT ALL

21  CONSUMPTIVE USERS, BUT IT'S CERTAINLY A MATERIAL

22  SEGMENT OF THEM -- IS TO COME UP WITH A STRATEGY THAT,

23  A, MAINTAINS FISHERIES IN GOOD CONDITION, WHICH IS THE

24  STATUTORY AND CONSTITUTIONAL OBLIGATION THAT'S

25  PERTINENT TO FISHERIES.

26           SO THERE IS AN ATTEMPT AT SETTLEMENT TO

27  PROPOSE PRINCIPLES AND MANAGEMENT MEASURES THAT WILL

28  MAINTAIN FISH IN GOOD CONDITION ON ONE HAND; AND
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1  SECONDLY, CREATE A SERIES OF COMMITMENTS AMONG ALL OF

2  THE CONSUMPTIVE USERS.  AND IT MAY BROADEN THE LAND-USE

3  AGENCIES.  BUT FOR NOW, WE ARE FOCUSED ON THE

4  SCIENTIFIC BACKGROUND FOR THE FORMER, AND A MANAGEMENT

5  REGIME THAT WILL GUARANTEE THAT.

6           AND SO AS WE PROPOSE IT OR WHEN WE COME BACK,

7  THE IDEA IS THAT WE'RE GOING TO GIVE YOU A SCIENTIFIC

8  FOUNDATION.  AND THEN WE'RE GOING TO BE WORKING TOWARDS

9  A MANAGEMENT STRUCTURE THAT WILL INCLUDE ALL OF THE

10  CONSUMPTIVE USERS AND THE FISHERY, TOGETHER IN A SINGLE

11  COMMON JUDGMENT.

12           AND THAT MANAGEMENT, THOSE SUITE OF MANAGEMENT

13  MANAGERS, COLLECTIVELY UNDER ONE UMBRELLA, WILL BE A

14  PHYSICAL SOLUTION.

15           SO IN A DROP-DOWN MENU, THE HEADLINE WILL BE

16  "PHYSICAL SOLUTION."  AND THERE MIGHT BE FIVE THINGS

17  THAT ARE PERTINENT TO INGRESS AND EGRESS OF THE

18  FISHERY.  THERE MIGHT BE OTHER MEASURES WHICH ARE

19  PERTINENT TO THE REARING, THE TEMPERATURE ISSUES,

20  REPAIRING CANOPY.

21           ALL OF THESE THINGS WILL BE THERE, ALONG WITH

22  THINGS AND GUARANTEES THAT NEED TO BE MADE AMONG THE

23  CONSUMPTIVE USERS.

24           SO IT'S NOT A LITTLE UNDERTAKING.  AND I'LL

25  JUST REPRESENT TO YOUR HONOR, MY EXPERIENCE, I'VE BEEN

26  DOING THIS A LONG TIME.  THE ACCELERATED PACE THAT THIS

27  HAS COME TOGETHER HAS REALLY BEEN GOOD.  AND THE FACT

28  THAT WE COULD BE HERE IN JANUARY WITH A TECHNICAL BASIS
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1  TO PROVIDE YOU A BACKGROUND, IS A REALLY GOOD SIGN.

2           WE'RE NOT FINISHED.  WE'VE GOT WORK TO DO.

3  BUT WE'VE MADE A LOT OF PROGRESS.

4           THE COURT:  SO IF YOU SHOWED UP AND SAID, WE

5  GOT A SETTLEMENT AMONGST THE PEOPLE WHO HAVE APPEARED

6  AND ARE NOT IN DEFAULT, DO I HAVE SOME DUTY AKIN TO

7  APPROVING A CLASS ACTION OF TELLING YOU IT'S A WORTHY

8  SETTLEMENT UNDER SOME LEGAL STANDARD?

9           OR IS IT THE KIND OF SITUATION LIKE THE MORE

10  NORMAL CIVIL LITIGATION, WHERE IF YOU WANT TO STIPULATE

11  TO A JUDGMENT OR HYPOTHETICALLY REQUEST FOR DISMISSAL,

12  IT'S NOT MY JOB TO DO QUALITY CONTROL?

13           MR. SLATER:  YOUR HONOR, ACTUALLY I'M GOING TO

14  TELL YOU THAT MY OPINION -- AND I THINK THIS IS BORNE

15  OUT IN THE CASES, SUPREME COURT CASES.  THEY ARTICULATE

16  THIS AS THE JUDGE'S CONSTITUTIONAL DUTY AND ENFORCEMENT

17  OF ARTICLE 10, SECTION 2, THE CALIFORNIA CONSTITUTION,

18  THAT:

19           IF A PHYSICAL SOLUTION IS PRESENTED TO YOUR

20  HONOR, THEN YOU HAVE A DUTY TO ENTER IT OVER OBJECTION

21  OF THOSE WHO WOULD OPPOSE IT.  IF YOU BELIEVE AND YOU

22  FIND THAT THAT IS -- WHAT YOU'VE BEEN PRESENTED IS A

23  PHYSICAL SOLUTION, AND THERE ARE STANDARDS FOR THAT,

24  THERE ARE -- AND THIS WILL BE FULLY BRIEFED FOR YOU.

25  BUT THERE ARE ASSURANCES THAT NEED TO BE FOUND BY THE

26  COURT AS A PREDICATE TO MAKING THAT FINDING.

27           AND WHETHER YOU FIND IT ON YOUR OWN OR A PARTY

28  PRESENTS IT TO YOU AND IT'S APPARENT ON THE RECORD, THE
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1  DUTY SHIFTS TO THE COURT TO ACTUALLY IMPOSE THAT.

2           THE COURT:  THAT'S A LITTLE DIFFERENT THAN

3  CLASS ACTION, ALTHOUGH IT HAS SOME ANALOGIES.

4           MR. TANAKA:  YES.

5           THE COURT:  IN THE CLASS ACTIONS, EVERYONE

6  COMES IN SINGING KUMBAYA.  BUT YOU GIVE NOTICE TO THE

7  PUTATIVE CLASS AND MAYBE GET OBJECTORS.  SO THE

8  OBJECTORS ARE NOT SINGING KUMBAYA.

9           AND HERE I COULD IMAGINE YOU'VE GOT A

10  SETTLEMENT THAT DOESN'T NECESSARILY INVOLVE SANTA

11  BARBARA CHANNELKEEPER, BECAUSE THEY ARE NOT A

12  CONSUMPTIVE USER.  BUT IF THEY DON'T LIKE YOUR

13  SETTLEMENT, THEY'LL BE THE FIRST TO OBJECT.

14           MR. SLATER:  I THINK, YOUR HONOR, OUR

15  INTENTION WOULD BE THAT THEY WOULD SUPPORT AND BUY INTO

16  THE NOTION WE WOULD MAKE EVERY EFFORT.

17           THE COURT:  THE OBJECTION MAY COME FROM SOME

18  OTHER ANGLE.

19           MR. SLATER:  THE OBJECTION MAY COME FROM

20  ANYWHERE.  WE CAN'T PREDICT.  BUT I THINK THE INTENTION

21  IS TO HAVE A GLOBAL BUY-IN.  THE LEGACY EFFECTS OF

22  THESE ARRANGEMENTS, ARE LIKELY TO BE FAR MORE

23  SUCCESSFUL IF THERE'S COMPLETE BUY-IN.

24           THE COURT:  HYPOTHETICALLY, IF EVERYBODY SAYS

25  IT'S A GREAT DEAL AND NOBODY IS OBJECTING, DO I STILL

26  HAVE A CONSTITUTIONAL, STATUTORY, OR ETHICAL DUTY TO DO

27  QUALITY CONTROL?

28           MR. SLATER:  YOU DO, YOUR HONOR.  YOU DO.
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1           MR. TANAKA:  AND LET ME, KIND OF, JUST PUT

2  MEAT ON THE BONES WITH THAT.  WE DON'T VIEW THIS LIKE

3  MOST SETTLEMENTS, WHERE YOU PRESENT IT TO THE JUDGE,

4  AND HE OR SHE ASKS QUESTIONS, AND FERRETS WHAT THIS IS

5  ALL ABOUT.

6           WE THINK AND WE PLAN TO PROVE UP EXACTLY WHAT

7  WE'RE SAYING SHOULD BE THE PHYSICAL SOLUTION AND WHY.

8           THE COURT:  LIKE A MINOR'S COMPROMISE ON

9  STEROIDS?

10           MR. TANAKA:  EXACTLY, YOUR HONOR.  WITH

11  EXPERTS AND DOCUMENTS AND TESTIMONY.

12           THE COURT:  BUT YOU'RE SUPPOSED TO BE SURE

13  THAT THE INTERESTS OF THE LITIGANTS ARE PROTECTED AND

14  BE VIGILANT IN THIS CASE.

15           MR. SLATER:  YOU ARE PROTECTING THE BENEFICIAL

16  USES, CONSTITUTIONAL USES OF A PRECIOUS RESOURCE IN

17  THIS STATE.

18           THE COURT:  I'M NOT SUGGESTING YOU FOLKS ARE.

19  THERE SEEMS TO BE ENOUGH OF DIVERGENCE OF INTEREST,

20  INCLUDING THE SANTA BARBARA CHANNELKEEPER, THAT THIS IS

21  NOT WHAT YOU WOULD EXPECT COLLUSIVE SETTLEMENTS TO

22  EMERGE FROM.  BUT OTHER CIRCUMSTANCES, YOU COULD

23  IMAGINE THAT IN THE ADJUDICATION OF WATER ISSUES, IN

24  SOME CONTEXT THE COURT COULD HAVE SMOKE BEING BLOWN UP

25  SOME ORIFICE.

26           MR. SLATER:  REMAINS TO BE SEEN, YOUR HONOR.

27  BUT HERE WE HAVE PRIVATE LITIGANTS.  WE HAVE

28  AGRICULTURE.  WE HAVE DOMESTIC, SMALL, MEDIUM, PUBLIC
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1  AGENCIES, TRUSTEE AGENCIES, THE STATE WATER RESOURCES

2  CONTROL BOARD, ACTIVE NGO PARTICIPATION.

3           THE COURT:  YOU REPRESENT WHO, SIR?

4           MR. KRASNER:  YOUR HONOR, CALIFORNIA

5  DEPARTMENT OF FISH AND WILDLIFE, NOAH GOLDEN KRASNER.

6           HAVING BEEN INVOLVED IN THE MOJAVE

7  ADJUDICATION WITH THE DEPARTMENT OF FISH AND WILDLIFE,

8  I WOULD JUST TELL YOUR HONOR THAT IT'S IMPORTANT THAT

9  YOU TAKE A LOOK IN GREAT DETAIL AT THE PHYSICAL

10  SOLUTION.

11           BECAUSE THE COURT IS GOING TO HAVE TO LIVE

12  WITH IT FOR MANY, MANY YEARS TO COME.  AND PROBLEMS

13  THAT DO COME UP LATER ON, ARE EVENTUALLY GOING TO BE IN

14  FRONT OF THE COURT AND THE COURT IS GOING TO HAVE TO

15  DEAL WITH THEM.

16           THE COURT:  YOU'RE ALSO THE STATE?

17           MR. MELNICK:  YES.

18           THE COURT:  BUT THE OTHER PART OF THE STATE?

19           MR. MELNICK:  YES.  ONE OTHER PART.

20           THE COURT:  BUT YOU BOTH DRAW YOUR CHECK FROM

21  THE AG AND REPORT TO MR. BECERRA, BUT YOU HAVE

22  DIFFERENT CLIENTS.

23           MR. MELNICK:  WE DO.

24           THE COURT:  OKAY.  BEST, BEST AND KRIEGER HAS

25  MULTIPLE CLIENTS.  I GUESS YOU CAN TOO.

26           MR. TANAKA:  NOT IN THIS CASE, YOUR HONOR.

27           MR. MELNICK:  MR. SLATER IS ABSOLUTELY RIGHT,

28  AS IS MY COLLEAGUE, THAT YOU'RE GOING TO NEED TO
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1  APPROVE THIS.  I JUST WANTED TO POINT OUT, YOUR HONOR,

2  THAT THE COMPREHENSIVE STREAMLINING -- STREAMLINE

3  COMPREHENSIVE GROUNDWATER ADJUDICATION ACTUALLY IMPOSES

4  A DUTY ON YOU.  THERE'S A SECTION 850 THAT SAYS --

5           THE COURT:  SECTION 850?

6           MR. MELNICK:  CORRECT.

7           THE COURT:  GO AHEAD.

8           MR. MELNICK:  IT SAYS "THE COURT MAY ENTER A

9  JUDGMENT."  THIS IS GOING TO BE A JUDGMENT, WHETHER

10  IT'S STIPULATED OR NOT.  AND YOU HAVE TO MAKE FINDINGS.

11  SO YOU'RE GOING TO HAVE TO MAKE FINDINGS.

12           THE COURT:  "THE DEPENDENCY.  THE DEPARTMENT

13  OF CHILDREN AND FAMILY SERVICES GAVE PERFECT CARE TO

14  THE CHILD AND THE PARENTS FOR UNIFICATION FOR THE LAST

15  THREE MONTHS."  AND ALL IS GOOD.  AND BE SURE MONEY

16  KEEPS FLOWING FROM WASHINGTON AND SACRAMENTO.

17           EVERY CASE YOU MAKE FINDINGS THAT EVERYTHING

18  WAS DONE PERFECTLY.  THAT SOUNDS LIKE SOMEBODY ELSE I

19  HEARD.

20           MR. MELNICK:  I THINK MY COLLEAGUE IS CORRECT.

21  THERE ARE GOING TO BE -- AS WE TALKED ABOUT BEFORE,

22  THERE WILL BE CONTINUING JURISDICTION WITH THE COURT.

23  THESE DON'T ALWAYS GO SWIMMINGLY FROM THAT POINT ON.

24           THE COURT:  I ASSUME A LITTLE BIT LIKE THE

25  HISTORY OF THE COLORADO RIVER.  IF YOU HAVE THE WRONG

26  HISTORICAL RECORD OF WHAT'S AVAILABLE IN THE RIVER, YOU

27  CAN GIVE AWAY A LITTLE TOO MUCH AND IT DOESN'T WORK OUT

28  SO WELL.
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1           MR. SLATER:  AND SEVEN YEARS TRYING TO GET IT

2  BACK.

3           MR. COOPER:  YOUR HONOR, IF I MAY?

4           THE COURT:  YES.

5           MR. COOPER:  I'M ANXIOUS TO HEAR ABOUT YOUR

6  GUY'S PHYSICAL SOLUTION YOU'RE GOING TO PROPOSE.  I

7  THOUGHT -- I WAS UNDER THE IMPRESSION THINGS WERE GOING

8  TO PROCEED A LITTLE DIFFERENTLY.  BUT PERHAPS IT'S

9  CONSISTENT.

10           MY UNDERSTANDING IS CDFW WILL BE PRODUCING A

11  FLOW STANDARDS REPORT SOMETIME AFTER THE HOLIDAY,

12  SETTING FORTH WHAT THEY BELIEVE TO BE THE MINIMUM FLOW

13  AT MOST, IF NOT ALL, THE REACHES OF THE RIVER TO

14  SUSTAIN STEELHEAD AND OTHER AQUATIC SPECIES.  SO WE

15  SHOULD BE HAVING --

16           THE COURT:  THIS ISN'T JUST ONE STRETCH OF THE

17  RIVER, BUT THERE ARE MULTIPLE SEGMENTS?

18           MR. COOPER:  I BELIEVE MOST OF IT.  NOT THE

19  ENTIRE THING.  SOME DATA IS MISSING, BUT THE VAST

20  MAJORITY OF THE RIVER THEY WILL HAVE MINIMUM FLOW

21  STANDARDS FOR THE REGIONS TO PROTECT THE FISH THE

22  AQUATIC HABITAT.

23           SO I THINK THAT WILL BECOME THE BASELINE FOR

24  THE MINIMUM FLOWS IN THE RIVER.  AND THEN THAT WILL SET

25  THE CONDITIONS ON PUMPERS, DIVERTERS, AND SO ON AT

26  VARIOUS REACHES OF THE RIVER.

27           SO MY THINKING WAS THAT WE WERE GOING TO HAVE

28  A SCIENCE DAY; AND THAT THE CDFW WOULD PRESENT THEIR



866-299-5127
Aiken Welch, A Veritext Company

Page 63

1  MINIMUM FLOW STANDARDS REPORT.  AND THEN IT SOUNDS LIKE

2  THE CITY AND CONSUMPTIVE USERS WILL ALSO PRESENT A

3  PROPOSED PHYSICAL SOLUTION WITH PERHAPS THEIR OWN FLOW

4  STANDARDS.  I DON'T KNOW.

5           BUT I WOULD THINK THAT PERHAPS THERE SHOULD BE

6  A CONCURRENT DISCUSSION OR A LARGER SCIENCE DAY TO

7  INFORM THAT PHYSICAL SOLUTION, SO THERE'S A LITTLE

8  BALANCE.  AND WE WOULD BE PRESENTING THERE TOO.

9  CHANNELKEEPER COULD PROVIDE SOME COMMENTARY AS WELL.

10  THAT SEEMS TO ME THE WAY IT WAS GOING TO GO FORWARD.

11           THE COURT:  ARE YOU IN HARMONY WITH STATE FISH

12  AND GAME OR NOT NECESSARILY?

13           MR. COOPER:  LET'S SEE WHAT IT SAYS.  THEY

14  WILL BE THE DEFINITIVE REPORT AT THAT POINT.  WHAT

15  WE'VE GOT RIGHT NOW IS SOMETHING FROM NOA AND NMFS

16  THAT'S PRETTY OLD.

17           THE COURT:  WHO ARE THEY?

18           MR. COOPER:  NATIONAL MARINE FISHERIES

19  SERVICE.  AND NOA IS NATIONAL OCEANOGRAPHIC

20  ADMINISTRATIVE WHATEVER, THE FEDS THAT HANDLE FISH.

21           AND THEY HAD HAD A REPORT FROM A WHILE AGO

22  THAT HAD SOME DATA GAPS, BUT WASN'T THE ONLY THING WE

23  HAD, SETTING A MINIMUM FLOW STANDARD OF RECENT REACH 4.

24  I THINK THIS WILL BE NOW THE NEW STANDARD, THE NEW GOLD

25  STANDARD WE ALL SHOULD BE OPERATING OFF OF.  SO I

26  ASSUME WE'RE GOING TO BE IN CONCURRENCE WITH THEM WHEN

27  IT COMES OUT.

28           I GUESS MY ONLY COMMENT IS, IT SEEMS TO ME WE
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1  NEED THAT GOLD STANDARD THEN TO DEVELOP THE PHYSICAL

2  SOLUTION, THEN TO FIGURE OUT HOW THAT WORKS WOULD BE MY

3  COMMENT.

4           MR. TANAKA:  TWO POINTS, YOUR HONOR.  THE

5  FIRST IS THAT THESE ARE NOT MUTUALLY EXCLUSIVE IDEAS.

6  I HAVE NO PROBLEM WITH A SCIENCE DAY.  WE JUST THOUGHT

7  THAT IT WAS IMPORTANT TO COME TO YOU AS SOON AS WE CAN

8  TO TRY TO KEEP THE PROGRESS MOVING AS FAST AS POSSIBLE.

9  WE WOULD LIKE TO DO THAT IN JANUARY.

10           THE COURT:  KEEPS THE LEGAL COSTS DOWN,

11  HOPEFULLY.

12           MR. TANAKA:  EXACTLY.  WHEN WE HEAR WHAT THE

13  STATE HAS TO SAY, WE CAN ASSESS AND SEE WHETHER WE

14  AGREE.  IF IT'S A STATE STANDARD, WE CAN SEE WHERE WE

15  AGREE AND DISAGREE.  BUT WE DIDN'T WANT TO SLOW OUR

16  PROCESS DOWN -- AND PROGRESS.  WE WILL NOT OBVIOUSLY

17  COME TO YOU IN JANUARY READY TO SAY, "OKAY, JUDGE."  WE

18  WILL STILL BE IN THE PROCESS OF SERVING PARTIES, AND

19  GETTING EVERYBODY INTO THE CASE.  BUT WE WANTED TO KEEP

20  THIS TRACK MOVING AS FAST AS POSSIBLE.

21           THE COURT:  GIVE ME A SECOND.  I WANT TO

22  CONSULT WITH MR. THRALL.

23           (PAUSE IN THE PROCEEDINGS.)

24           THE COURT:  BACK ON THE RECORD.  MR. THRALL

25  WILL GIVE, AT LEAST, MR. TANAKA AN EXAMPLE OF WHAT WE

26  WOULD LIKE ON THE SPREADSHEET.  SO THAT THE DATA INPUT

27  OF NEW NAMED PARTIES INVOLVING RIPARIAN RIGHTS IS

28  ENTERED AS CORRECTLY AS POSSIBLE.
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1           AND THEN A SEPARATE SPREADSHEET FOR THE

2  UNNAMED OVERLYING LAND USERS WITHOUT RIPARIAN INTERESTS

3  WOULD BE DESIRABLE, MR. TANAKA; BECAUSE THE FORMATTING

4  WOULD BE THE SAME, BUT IT'S A DIFFERENT GROUP OF

5  PEOPLE.

6           MR. TANAKA:  YOU'RE TALKING ABOUT TWO

7  SPREADSHEETS.  ONE FOR NAMED PARTIES, ONE FOR --

8           THE COURT:  THE OVERLYING LAND USERS.

9           MR. TANAKA:  YES.

10           THE COURT:  IN ORDER TO TRY TO NUDGE

11  MS. BULLOCK FORWARD IN OUR RECALCITRANT ALGORITHMS, I

12  WOULD LOVE TO GET A STATUS REPORT OR A SHORT BRIEF

13  POINTING ME TO THESE WEST BASIN, CENTRAL BASIN, AND

14  OTHER CASES WHERE YOU HAVE SEEN THE SUPERIOR COURT IN

15  THIS COUNTY OR ELSEWHERE COME UP WITH ADJUDICATION THAT

16  IS A BLEND OF A VERSUS B ADJUDICATING, AND IN REM

17  ADJUDICATING, SO THAT WE CAN TO SOME EXTENT DO A STARE

18  DOWN OF IT TO ACCOMPLISH WHAT IT IS YOU HOPE TO

19  ACCOMPLISH IN A SINGLE DOCUMENT.

20           I DON'T PARTICULARLY WANT TO TRY TO CREATE A

21  SECOND DOCUMENT JUST FOR THE HECK OF IT.

22           BUT WHEN YOU'RE FIGHTING ABOUT THE SAME WATER

23  BASICALLY, WHETHER IT'S AT SURFACE OR BELOW SURFACE,

24  THOSE RELATIONSHIPS ARE SO CLOSE DUE TO THE TENDENCY OF

25  WATER TO PERCOLATE INTO THE GROUND, THAT IT WOULD SEEM

26  REGRETTABLE TO TRY TO ADJUDICATE THEM IN TWO PARALLEL

27  DOCKETS.

28           MR. TANAKA:  YOUR HONOR, IF I MAY.  IF WE
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1  COULD HAVE TWO WEEKS, TWO WEEKS FROM TODAY, WE WILL

2  SUBMIT A BRIEF.

3           THE COURT:  SPECIFIC TO THESE HYBRID CASES?

4           MR. SLATER:  YES.

5           MR. TANAKA:  YES, YOUR HONOR.

6           THE COURT:  THAT'S WHAT I NEED BEFORE I SEE

7  YOU AGAIN.  BECAUSE I WANT TO GIVE MY STAFF AT LEAST A

8  WEEK TO THINK ABOUT WHAT THAT TELLS US OF HOW IT IS

9  MAYBE WE CAN FIGURE OUT HOW, IN FACT, WE CAN KEEP

10  EVERYTHING TO LIVE WITHIN A SINGLE DOCKET NUMBER, EVEN

11  AS YOU ASPIRE TO GET, WHAT I'LL CALL, A HYBRID JUDGMENT

12  IN DUE COURSE.

13           MR. TANAKA:  AND WE WILL BRING ALONG CASITAS

14  AND TAYLOR RANCH.  BUT WE WILL SERVE THIS DRAFT, LIKE

15  WE DID THE JOINT STATEMENT, ON ALL PARTIES.  AND LET

16  THEM HAVE A CHANCE TO PROVIDE INSERTS FOR IT, OR DO IT

17  SEPARATE.

18           THE COURT:  BEFORE YOU BRING IT TO US?

19           MR. TANAKA:  CORRECT.

20           THE COURT:  THAT'S FINE.  DON'T DO THAT AS A

21  STATUS REPORT FOR OUR NEXT GET-TOGETHER.  I REALLY WANT

22  SOMETHING FOCUSED RIGHT ON THE -- PRIOR COURTS HAVE

23  BEEN ABLE TO FOUND IT NECESSARY TO ADJUDICATE IT AS A

24  HYBRID JUDGMENT THAT COMBINES BOTH PARTY RIGHTS AND IN

25  REM ADJUDICATIONS IN A SINGLE LEGAL JUDGMENT.

26           AND CERTAINLY, EXAMPLES THAT IT WAS DONE IS,

27  SORT OF, INDIRECTLY PROOF THAT'S PROPER AND LAWFUL.

28  AND ANY AUTHORITY TO CASES OR STATUTES THAT SAYS IT IS
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1  INDEED PROPER OR LAWFUL OR OTHERWISE GOOD TO DO WITH

2  FURTHER BUCKET UP.

3           BECAUSE THERE ARE TIMES WHEN LAWYERS CAN SAY,

4  "WELL, JUDGE SO-AND-SO IN VENTURA DID THIS LAST WEEK."

5  BUT IF IT ISN'T REALLY, SORT OF, THOUGHTFULLY EXPLAINED

6  AS TO WHY HE OR SHE SHOULD HAVE DONE IT, THE FACT IT

7  HAPPENED MAY JUST PROVE THERE'S ABERRATIONS THAT

8  HAPPENED AND NOBODY CATCHES THEM ON IT.

9           BUT LEGAL AUTHORITY OF WHY THE ABERRATION IS

10  CORRECT AND PROPER.  IT'S EVEN BETTER THAN SHOWING ME

11  AN ABERRATION.  ARE YOU TRACKING?

12           MR. TANAKA:  I THINK I DO.

13           MR. SLATER:  DEFINITELY HERE, YES.

14           MR. TANAKA:  PROVE THE CONCEPTS.

15           MR. SLATER:  YES.

16           THE COURT:  YES.  SO WHAT DO YOU WANT TO BE

17  THE DEADLINE FOR SUBMITTING A STATUS REPORT AND

18  SUPPORTING BRIEF ABOUT COMBINING IN REM AND NON-IN REM

19  RIGHTS IN A SINGLE JUDGMENT?

20           MR. TANAKA:  YOUR HONOR, WE WOULD LIKE TO HAVE

21  UNTIL NOVEMBER 15TH.  TWO WEEKS FROM TODAY.

22           THE COURT:  OKAY.

23           MR. TANAKA:  SUBJECT TO COUNSEL'S AVAILABILITY

24  AND THE COURT'S.  WE COULD MAKE A DECORUM, THE 22ND.

25           THE COURT:  I'M DARK ALL DAY THE 22ND.  I

26  COULD SEE YOU THE 21ST, OR THANKSGIVING WEEK, IF THAT'S

27  NOT TOO INTOLERABLE.

28           MR. TANAKA:  EITHER ONE IS FINE, YOUR HONOR.
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1  WHY DON'T WE MAKE IT EARLY AND MAKE IT THE 21ST, IF

2  THAT WORKS FOR EVERYBODY.

3           THE COURT:  OKAY BY ME.  SO LET'S HAVE A

4  FURTHER STATUS CONFERENCE ON THURSDAY, NOVEMBER 21 AT

5  2:00 P.M.  AND I WOULD THEN ASK FOR AN UPDATED JOINT

6  REPORT THAT'S MORE PLENARY IN NATURE, SHOWING ME YOUR

7  REVISED THIRD AMENDED COMPLAINT, AND FORM OF NOTICE AND

8  FORM OF ANSWER.

9           AND AS WAS DONE IN TODAY'S REPORT, ANYTHING

10  ELSE YOU THINK EDUCATIONAL.  BUT DO THAT BY TUESDAY,

11  NOVEMBER 19TH.  BECAUSE REALLY IT WILL BE CLOSER TO

12  WHAT TODAY'S REPORT LOOKED LIKE, BUT WITH UPDATES OF

13  THINGS LIKE THE SKY-IS-FALLING NOTICE AND

14  SKY-IS-FALLING PRAYER TO YOUR REVISED CROSS-COMPLAINT.

15           MR. TANAKA:  WOULD YOU LIKE US TO HANDLE THIS

16  JOINT REPORT DUE ON THE 19TH --

17           THE COURT:  A RIFLE SHOT ABOUT THE HYBRID

18  JUDGMENT.

19           MR. TANAKA:  OKAY.  THAT WAS THE 14TH.

20           THE COURT:  THE 14TH.  YES.  THE 19TH IS THE

21  DAY THAT I NEED TO KNOW ABOUT WHAT'S GOING ON.

22           MR. TANAKA:  WOULD YOU LIKE US TO HANDLE IT

23  THE SAME WAY WE HANDLED THIS LAST JOINT REPORT?  OR DO

24  YOU WANT JUST THE CITY?

25           THE COURT:  IT WORKED FINE WITH ME THE WAY THE

26  LAST ONE WAS HANDLED.  AND I WOULD CONTINUE YOUR MOTION

27  FOR APPROVAL TO THE 21ST AT 2:00 P.M. WITH THE HOPES

28  THAT I THINK -- HOPEFULLY WE WILL BE THERE.



866-299-5127
Aiken Welch, A Veritext Company

Page 69

1           AND ON THAT DAY, WE COULD GRANT YOUR MOTION

2  AND SIGN THE ORDER SO WE COULD START ACTUALLY MOVING

3  FORWARD.  WE'RE GETTING CLOSE.  THE IN REM THING,

4  ALTHOUGH IT HAS SOME CHALLENGES, I THINK IT HAS A LOT

5  OF BLESSINGS.

6           MR. TANAKA:  ALL RIGHT.  THANK YOU, YOUR

7  HONOR.  WOULD YOU LIKE ME TO PREPARE NOTICE OR AN

8  ORDER?

9           THE COURT:  JUST NOTICE OF RULING.

10           MR. TANAKA:  OKAY.  DONE.

11           THE COURT:  NOW, THERE HAVE BEEN PEOPLE ON THE

12  PHONE.  ANYBODY ON THE PHONE HAVE THINGS YOU WANT TO

13  TAKE UP WITH THE COURT?  BECAUSE YOU'VE BEEN LISTENING

14  PATIENTLY WITHOUT A CHANCE TO BE HEARD.

15           ANYBODY ELSE IN THE COURTROOM THAT'S BEEN

16  WAITING PATIENTLY AND NOT CHIMING IN WHO HAS SOMETHING

17  YOU WANT TO TAKE UP WITH THE COURT SINCE YOU'RE HERE

18  TODAY?

19           MR. TANAKA:  I'M SORRY, YOUR HONOR.  WAS THAT

20  ADDRESSED TO ME?

21           THE COURT:  NO.  IT WAS ACTUALLY TO EVERYBODY

22  WHO HASN'T BEEN TALKING.

23           SO FAR I THINK WE'RE ON TOP OF IT.  AND I AM

24  OPTIMISTIC WE'RE MOVING AHEAD.

25           MR. COOPER, DO YOU HAVE ANY HOPE SETTLEMENT IS

26  POSSIBLE?

27           MR. COOPER:  OH, YES, YOUR HONOR.  I WOULD

28  SAY, THOUGH, THAT THE WAY I THINK IT'S GOING TO HAPPEN
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1  IS, THERE'LL BE AN INTERIM SETTLEMENT WITH MINIMUM

2  FLOW, WHATEVER IT IS.  A PHYSICAL SOLUTION FOR 2020.

3  AND THEN IN 2021, MY UNDERSTANDING IS THAT THE STATE

4  BOARD IS COMING OUT WITH THEIR GROUNDWATER MODEL.

5           AND THAT'S WHEN WE WILL BE ABLE TO GET A FULL

6  COMPREHENSIVE PHYSICAL SOLUTION.  SO I WOULD SAY

7  INTERIM SETTLEMENT THIS YEAR, 2020.  AND THEN A FINAL

8  ONE IN 2021, 2022, SOMEWHERE IN THAT RANGE.  THAT'S HOW

9  I ENVISION THIS ROLLING OUT.

10           DOES THAT SOUND RIGHT TO COUNSEL FOR THE CITY

11  AND THE CONSUMPTIVE USERS?

12           MR. TANAKA:  I'M HOPEFUL WE CAN MOVE FASTER.

13  BUT I'M REALISTIC THAT SOMETIMES WE CAN'T.  BUT

14  FINALLY, THE FAIL-SAFE IS I THINK WE'RE GOING TO

15  HAVE -- WE WILL HAVE YOU IN THE CASE AND WE WILL HAVE

16  THE STATE IN THE CASE.

17           THE COURT:  THEY'LL BE YOUR POLICEMEN?

18           MR. TANAKA:  I DON'T LIKE TO THINK OF IT THAT

19  WAY.  THEY'LL CERTAINLY HAVE A DIFFERENT POSITION.

20           THE COURT:  KEEP IT ADVERSARIAL.

21           MR. TANAKA:  ABSOLUTELY.

22           THE COURT:  LET ME ASK ONE OTHER QUESTION THAT

23  INDIRECTLY FORMS A PHYSICAL SOLUTION.  IN HAVING RIDDEN

24  AND DRIVEN UP 33 ENOUGH TIMES TO GET A SENSE OF THE

25  AREA, AS WELL AS DRIVEN OUT THE OTHER WAY TOWARDS THE

26  EAST, IS THERE MUCH LAND REMAINING FOR FURTHER

27  URBANIZATION, OR AGRICULTURAL ENLARGEMENT, OR A

28  CONVERSION OF AGRICULTURAL TO MORE INTENSIVE WATER
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1  USES, OR IS THIS FOR THESE PURPOSES A FULLY BUILT-OUT

2  AREA?

3           MR. TANAKA:  WELL, YOUR HONOR, THE QUESTION IS

4  A GOOD ONE.  THE WATERSHED IS MASSIVE.  SO IN PARTS OF

5  THE WATERSHED, IT'S NOT CLOSE TO BEING BUILT OUT.  IT'S

6  A LOT OF AG.

7           THE COURT:  A LOT OF CITRUS.  IF YOU CAN SELL

8  IT, I GUESS, AS RETIREMENT HOMES.  NORTH OF OJAI,

9  THERE'S A LOT OF AG LAND THAT COULD BE TURNED INTO

10  RETIREMENT HOUSING.  ALTHOUGH IS THAT MORE WATER USE?

11           MR. TANAKA:  THERE'S A LIMITATION.  YES.

12           MR. SLATER:  I THINK, YOUR HONOR, YOU HAVE TO

13  DISTINGUISH BETWEEN URBANIZATION AND CONSUMPTIVE USE.

14  NOW, TRADITIONALLY, MOVING OUT AGRICULTURE AND MOVING

15  IN HOUSES DOES NOT NECESSARILY RESULT IN INCREASED

16  DEMAND.

17           THE COURT:  MAYBE THE OPPOSITE.

18           MR. SLATER:  I THINK IT IS SAFE TO SAY THAT

19  THE LARGEST CHALLENGES ASSOCIATED WITH THIS WATERSHED

20  IS THAT THE WATER IS, OTHER THAN IN FLOOD CONDITIONS,

21  BEING APPLIED TO BENEFICIAL USES.

22           AND THE CHALLENGE FOR US ON A GO-FORWARD, IS

23  HOW TO MANAGE ALL OF THOSE USES AND MAINTAIN A FISHERY

24  IN GOOD CONDITION.

25           I THINK THE AREA IS NOTORIOUSLY NO GROWTH.

26  THERE ARE LOTS OF RESTRICTIONS ON URBANIZATION THERE.

27  IT'S NOT THE SAN FERNANDO VALLEY.

28           THE COURT:  IT'S NOT ANOTHER TEJON RANCH
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1  THING.

2           MR. SLATER:  TO THE BEST OF MY KNOWLEDGE,

3  THERE ARE TIGHT CONTROLS AT THE COUNTY LEVEL AND THE

4  UNINCORPORATED AREA.  AND THE COMMUNITY OF OJAI AND THE

5  CITY OF VENTURA ARE CAREFUL ABOUT THE URBAN EXPANSION.

6           THE COURT:  OKAY.  YOU'VE ANSWERED MY

7  QUESTIONS.  I DON'T HAVE ANYTHING ELSE.  SO CITY OF

8  VENTURA, GIVE NOTICE.  THE COURT IS IN RECESS.

9           MR. TANAKA:  THANK YOU, YOUR HONOR.

10           MR. COOPER:  THANK YOU, YOUR HONOR.

11           MR. MELNICK:  THANK YOU, YOUR HONOR.

12           MR. SLATER:  THANK YOU, YOUR HONOR.

13           (PROCEEDINGS ADJOURNED AT 3:15 P.M.)

14

15
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20

21

22

23

24

25

26
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28
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1         SUPERIOR COURT OF THE STATE OF CALIFORNIA

2              FOR THE COUNTY OF LOS ANGELES

3

4      DEPARTMENT 10  HON. WILLIAM F. HIGHBERGER, JUDGE

5 SANTA BARBARA CHANNELKEEPER,       )

                                   )

6                PLAINTIFF,          )

                                   )

7    VS.                             ) CASE NO.

                                   ) 19STCP01176

8 STATE WATER RESOURCES CONTROL      )

BOARD, ET AL.,                     )

9                                    )

               DEFENDANTS.         )

10 ___________________________________)

11

12

13           I, AURORA BOWSER, OFFICIAL REPORTER

14  PRO TEMPORE OF THE SUPERIOR COURT OF THE STATE OF

15  CALIFORNIA, FOR THE COUNTY OF LOS ANGELES, DO HEREBY

16  CERTIFY THAT I DID CORRECTLY REPORT THE PROCEEDINGS

17  CONTAINED HEREIN AND THAT THE FOREGOING PAGES 1 THROUGH

18  72, COMPRISE A FULL, TRUE AND CORRECT TRANSCRIPT OF

19  THE PROCEEDINGS AND TESTIMONY TAKEN IN THE MATTER OF

20  THE ABOVE-ENTITLED CAUSE ON NOVEMBER 1, 2019.

21

22                EXECUTED THIS DAY, NOVEMBER 4, AT LOS

23  ANGELES, CALIFORNIA.

24

25                     _______________________________

                      AURORA BOWSER, CSR NO. 12801

26

27

28
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